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SUMMONS IN A CIVIL ACTION 


CIV. U (. 

(Funnerli D. C. Form No «5a R*v. («- 


(Hniteb States ^District Court 

FOR THE 


SOUTHERN DISTRICT OF NEW YORK 


7 / 


Civil Action File No.— 


><o r lf 


SECURITIES ...uj EXCHANGE COMMISSION 

Plaintiff ~ 

v. 

IftHaiL H. SLOAN t* CO. 

SAMOft. If. SLOAN - 


Defendant 

S 

To the above named Defendant : 

a 

You are hereby summoned and required to serve upon 
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is Securities and txcha*^ Cocsaiasion 
26 Federal Plaza W 
New York, New York 
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aft^answerto the complaint which Is herewith served upon you, within days after service of this 
summons epen^you, exclusive of the day of service. If you fall to do So; Judgment by default will be 
taken against you for the relief demanded In the complaint. 


JOHN LXV 


““PffelNBEec 


Clerk of Court. 

EG— 

Deputy Clerk 


Date: June 17 , 19 7 1 


[Seal of Court] 


Net*:—This summons Is Issued pursuant to Rule 4 of the Federal Rules of Civil Procedure. 
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UNITED STA'J'Ns iHSIKICr COURT 
SOUTHERN DISTRICT OF NEW YORK 


U Ulv i. J. At« * iU\l# OUiUTi.’.J lUh 


Plaintiff, 


-against- 


SAMUEL H. SLOAN 
SAMUEL H. SLOAN & CO. 

Defendants. 


71 Civil 


COMP LAINT 


Plaintiff, Securities and Exchange Commission ("Commission") 
for its complaint, alleges: 

1. Defendant Samuel H. Sloan & Co. ("Sloan & Co.") and 
defendant Samuel H. Sloan ("Sloan") have been engaged, are 
engaged and are about to engage in acts and practices which 
constitute and will constitute violations of Sections 15(b)(1), 
15(c)(3), 17(a) of the Securities Exchange Act of 19("Exchange 
Act"), 15 U.S.C. 78o(b)(3), 78o(e)(3) and 78q(a) , and Rules 

17 CI'R 240.15bl-2, 15c3-l, 17n-3 and 17a-4 promulgated thereunder 
The defendants , unless enjoined will continue to engage in such 
acts and practices. 

2. The Commission brings this action to enjoin such acts 
and practices pursuant to authority conferred by Section 21(e) 
of the Exchange Act 15 U.S.C. 7Pu(c), 

3. This Court has jurisdiction of this action under 
Section 27 of the Exchange Act, 15 U.S.C. 78aa. 
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4. The Commission, pursuant to authority conferred in 
Sections 15(c)(3) and 17(a) oi the Exchange Act, 15 U.S.C. 
78o(c)(3) and 78q(a) has prescribed Rules 17 CFR 240.l5bl-2, 
15c3-l, 17a-3 and 17a-4 which are now in effect and at all . 
times hereinafter mentioned have been in effect. 

5. Defendant Sloan & Co., a sole proprietorship, main¬ 
tains its principal place of business in the Southern District 
of New York at 120 Liberty Street, New York, New York. 

6 . Defendant Sloan & Co. is and has been, since May 10, 
1970, registered with the Commission as a broker and dealer 
pursuant to the provisions of Section 15(b) of the Exchange 
Act, 15 U.S.C. 78o(b). 

7. Defendant Sloan is the sole proprietor of Sloan & Co. 
and its only officer and employee. Defendant Sloan resides 

in the Southern District of New York at 164 East 7th Street, 

New York, New York. 

8 . As a broker-dealer registered with the Commission, 
Registrant is a member of the Securities Investor Protection 
Corporation ("S.I.P.C.") pursuant to Section 3(a)(2) of the 
Securities Investor Protection Act of 1970 (Pub. L. No.91-598, 
December 30, 1970). Pursuant to Section 5(a)(1) of said Act, 
plaintiff has notified S.I.P.C. of the firm's apparent financial 
difficulties. 
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FIRST CAUS E OF ACTION 

(Section 15(c)(3) of the Exchange 
Act, 15 U.S.C, /iio(c)(3) and Rule 
17 CFR 240.13c3-1 thereunder) 

9. The Commission repeats and realleges each and every 
allegation set forth in paragraphs 1-8 hereof. 

10. From sometime prior to January 29, 1971 to the date 
hereof, defendant Sloan & Co. has violated and defendant Sloan 
has aided and abetted violations of Section 15(c)(3) of the 
Exchange Act, 15 U.S.C. 78o(c)(3) and Rule 17 CFR 240.15c3-l 
thereunder ("Wet Capital Rule") in that said defendants have 
permitted and are not permitting the aggregate indebtedness 

of defendant Sloan & Co. to all other persons to exceed two 
thousand (2,000) per centum of its Net Capital. 

SEC ON D CAUSE O F ACTION 

(Section 15(b)(1) of the Exchange 
Act, 15 U.S.C. 78o(b)(l) and Rule 
17 CFR 240.15bl-2 thereunder) 

11. The Commission repeats and realleges each and every 
allegation set forth in paragraphs 1-10 hereof. 

12. On or about April 10, 1970, the defendant Sloan & Co. 
filed a Statement of Financial Condition with the plaintiff 
Coiamiscion as part of its application for registration as a 
broker-dealer, which was attested to by Sloan and which pur¬ 
ported to disclose the nature and amount of assets and liabili¬ 
ties and the net worth of defendant Sloan A Co. as of a date 

1 



within 30 days of the filing date, April 10, 1970. That State¬ 
ment of Financial Condition indicated that Sloan (, Co. had on 
hand or on deposit for its benefit approximately $10,000 in 
cash, when in fact said Statement was false and misleading in 
that no such sum w.'s ever held by or for the benefit of de¬ 
fendant Sloan & Co. 

THIRD .CAUSE OF ACT ION 

(Section 17(a) of the Exchange 
Act, 13 U.S.C. 78q(a) and Rule 
17 CFR 240.17a-3 and 17a-4 
thereunder) 

13. The Commission repeats and realleges each and every 
allegation set forth in paragraphs 1 through 12. 

14. From sometime prior to January 12, 1970 to the date 
hereof, defendant Sloan & Co. has violated and the defendant 
Sloan has aided and abetted the violations of Section 17(a) 

of the Exchange Act, 15 U.S.C. 78q(n) and Rules 17 CFR 240.17a-3 
and 17a-4 thereunder in that said defendants are permitting and 
have permitted defendant Sloan & Co. to engage in the business 
of effecting transactions in securities for the accounts of 
others and for its own account and during this period, it has 
been and is now making use of the mails and means and instrumental¬ 
ities of interstate commerce to effect transactions in and to 
induce its public customers to purchase and sell securities, 
while and at a time when its books and records were not made, 
kept and maintained pursuant to the requirements of Section 17(a)- 
of the Exchange Act, 15 U.S.C. 78q(a) and Rules 17a-3 and 17a-4, 







17 CFR 240.17a-3 and 17a~4 thereunder, 

KKQ Ui -S!_FtJH _A_KECKIV EK 

15, Jhe Commission repeats and realleges each and every 
allegation set forth in paragraphs 1 through 14, 

16, Ily reason of the defendant's disregard of Sections 
15(c)(3) and l/(a) of the Exchange Act, as amended, 15 U.S.C. 
78o(c)(3) and 7£>q(a) and Rules 17 CFR 240.15c3-l, l7n-3 and 
17a-4 thereunder, which require that registered broker-dealers 
maintain a certain minimum ratio between their aggregate in¬ 
debtedness and net capital and that they make, keep and maintain 
their books and records in proper form, the defendant Sloan 

& Co. is at the present time unable to ascertain its financial 
condition and consequently, unable to ascertain at the present 
time whether or not it can meet its current financial obliga¬ 
tions incurred or to be incurred in the ordinary course of 
its business, Furthermore, Sloan & Co, had certain customers 
whose accounts do , not appear on its books and records aid conse¬ 
quently, neither it nor the Commission is able to determine 
what monies are due and owing from time to time, nor is it 
possible to ascertain from the current condition of Sloan & 

Co.'s books and records whether any other customers of Sloan 
& Co, , in tact, exist. 
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17. Defendants now have in their possession, custody, 
or control, certain assets relating to defendant Sloan & Co.'s 
business as a broker and dealer which assets are being improperly 
employed for the benefit of Sloan & Co. and which tony be further 
missappropriated, transferred, sold, assigned, pledged or other¬ 
wise wasted to the immediate and irreparable loss and damage of 
persons to whom funds or securities are owing. This immediate 
misappropriation and irreparable loss and damage is occurring 
and may continue to occur unless the court appoints a temporary 
receiver of the assets and property of the defendant Sloan & 

Co. and authorizes, empowers and directs such receiver to mershall 
the assets and property, prosecute all claims, choses-in-action 
and suits in equity, distribute the assets among the persons 
entitled thereto, maintain, preserve and keep current books 
and records of the defendant Sloan & Co. and take such other 
and further action as this Court may deem necessary and proper 
until such time as the Securities Investors Protection Corporation 
determines whether defendant Sloan & Co. is in danger of failing 
to meet its obligations to customers and applies to this Court 
for the appointment of a Trustee pursuant to Section 5(aX3 of 
the Securities Investors Protection Act of 1970. 

WHEREFORE, plaintiff Securities and Exchange Commission 
respectfully demands: 

I. A Temporary Restraining Order, Preliminary Injunction, 
Permanent Injunction and the appointment of a Temporary Receiver 
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enjoining the defendants Sloan A Co. and Sloan, their agents, 
officers, servants, employees, attorneys and those persons in 
active conceit or participation wi th the, or any broker-dealer 
regist cued with the ConunJssion of which Sloan becomes a principal 
or controlling person from: 

(1) Directly or indirectly Hiking use of the mails or 
means or instrumentalities of interstate commerce 
to effect any transactions in or to induce or to 
attempt to induce the purchase of securities while 
registered with the Commission as a broker-dealer 
in securities: 

(a) while and at a time when the aggregate indebt¬ 
edness of defendant Sloan & Co,, or any other 
registered broker-dealer of which defendant 
Sloan becomes a principal or controlling person, 
to all other persons exceeds two thousand (2,000) 
per centum of its net capital as required by 
Section 15(c)(3) of the Exchange Act, 15 U.S.C. 

78o(c) (3) and Rule 17 CFR 240.15c3-l thereunder; 

(b) while and at a time when the adjusted net capital 
of defendant Sloan & Co. or any broker-dealer 
registered with the Commission of which Sloan 
becomes a principal or controlling person is 
less than a minimum of $5,000 as required under 

4 

the Net Capital Rule of the Exchange Act; and 
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(c) while and at a time when defendant Sloan & Co.'s 
books and records or those of any broker-dealer 
registered with the Commission of which Sloan 
becomes a principal or a controlling person 
are not made, kept and maintained pursuant to 
Section 17(a) of the Exchange Act, 15 U.S.C. 

78q(a) and Rules 17 CFR 2A0.17a-3 and 17a-4 thereunder. 

II. An order restraining the defendant Sloan & Co. and 

its assignees, principals, agents, servants, employees, attorneys, 
depositories, banks and those persons in active concert or 
participation with them, except the receiver herein appointed 
and his successors, from, directly or indirectly transferring, 
receiving, charging, selling, pledging, assigning, or otherwise 
disposing of any assets of the defendant Sloan & Co. or any 
monies or other properties belonging to others in the possession, 
custody or control of the defendants; 

III. An Order: 

A. Appointing a Temporary Receiver of all assets and 
property of and owned beneficially or otherwise by 
defendant Samuel H. Sloan & Co. and all assets or 
property which defendant Samuel H. Sloan & Co. carries 
or maintains for the accounts of others until such 
time as the Securities Investor Protection Corporation 
determines whether to seek the appointment of a 

4 

trustee, pursuant to Section 5(a)(2) of the Securities 
Investor Protection Act of 1970 (P.L. 91-598); 
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Ordering that the said Temporary Receiver be authorized, 
empowered and directed to have fuii power to marshal 
such assets and properly, prosecute all claims, 
choscs-in-action and suits in equity on behalf of 
the said de endant to collect and take charge of 
all assets of and to liquidate the estate of said 
defendant in order to pay all just claims and all 
creditors of said defendant and that the Temporary 
Receiver be authorized and empowered to employ such 
attorneys, accountants, securities experts and other 
employees as may be necessary in discharging the above 
authority; and 

Staying and restraining all creditors of defendant 
Samuel H. Sloan & Co. and all other persons, firms, 
and corporations, including sheriffs, marshals and 
other officers and their deputies, and the respective 
attorneys , servants, agents and employees of any and 
all such persons, firms or corporations from commenc¬ 
ing, prosecuting, continuing or enforcing any suit 
or proceeding, other than any proceeding to be brought 
by plaintiff Securities and Exchange Commission with 
respect to the registration of defendant Samuel H. 

Sloan & Co. as a broker orcfealer, or any action taken 
by S.I.P.C. pursuant to P.L. 91-598, against defendant 
Samuel H. Sloan & Co. or from executing or issuing. 





or causing, the execution of other process for the 
purpose of impunding or taking possession of or 
interferring with or creating or enforcing a lien 
upon any property owned by or in the possession of 
defendant Registrant or the temporary receiver to 
be appointed herein, wheresoever situated, and from 
doing any act or thing whatsoever to interfere with 
the possession or management of said receiver of 
the property and assets of defendant Registrant or 
in any way interfere with said receiver in the dis¬ 
charge of his duties herein, or to interfere in 
any manner during the pendency of this proceeding 
with the exclusive jurisdiction of the Court over 
defendant Registrant. 

IV. Such and other further relief as this Court may deem 
necessary and proper. 



Attorney for Plaintiff 

' SECURITIES AND EXCHANGE COMMISSION 

New York Regional Office 
26 Federal Plaza 
New York, New York 10007 
Telephone No.: 264-1636 

Of Counsel: 


Paul Chernis 
William Nortman 
George W. B randt, Jr. 
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-against* 
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SAMUEL H. SLOAN & CO. 
SAMUEL H. SLOAN 


71 Civil Action 
File No. 


AFFIDAVIT 


Defendants. 


STATE OF NEW YORK ) 

) 88 .: 

COUNTY OF NEW YORK) 

SHELDON G. KANOFF, being duly sworn, deposes and says: 

1. I am employed as a Securities Investigator by the 
United States Securities and Exchange Commission ("Commission") 
in its New York Regional Office. 

2. I make this affidavit in support of the application 
by the Commission for a Temporary Restraining Order, the 
appointment of a Receiver and a Preliminary Injunction re¬ 
straining and enjoining the defendants from further violations 
of the net capital and bookkeeping provisions of the Securities 
Exchange Act of 1934, as amended ("Exchange Act"), specifically 
Sections 15(b)(1), 15(c)(3) and 17(a) of the Exchange Act, 15 
U.S.C. 78o(b)(1), 78o(c)(3) and 78q(a) and Rules 17 CFR 

240.15bl-2 , 15c3-l, 17a-3 and 17a-4 thereunder. 

3. I make this affidavit on information and belief based 
upon my personal inspection of certain books, records and other 
documents of defendant Samuel H. Sloan & Co., and upon statements 
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mode CO me or In my presence b} defendant Samuel Sloan and 
other persons and information contained in the official 
files of the Commission. 

THE DEFENDANTS 

4. Samuel H. Sloan & Co. ("Sloan & Co."), a sole 
proprietorship with its principal place of business at 120 
Liberty Street, New York, New York, 10006, has been registered 
with the Commission as a broker-dealer since May 10, 1970. 
Samuel H. Sloan ("Sloan") is the sole proprietor of the firm 
and resides at 164 E. ^:h Street in the Southern District of 

New York. 

VIOLATIONS OF SECTION 17(a) OF THE 
EXCHANGE ACT AND ROLES 17a-3 AND 
17a-4 THEREUNDER (FAILURE TO MAINTAIN 
AND KEEP CURRENT THE FIRM'S BOOKS 
_ AND RECORDS __ 

5. The Commission's files indicate that an inspection 
by another staff investigator was made of Registrant's office 
on January 12 and 13, 1471 for the purpose of inspecting the 
firm's books and records. At that time, an attempt was made 
to examine the firm's records of operations, but due to their 
condition, the visiting investigator was unable to do so . 
because the firm's records were scattered about and not com¬ 
piled in any meaningful form. 



13 








6. The examination of Sloan's books and records on 
January 15, 1971, revealed that Registrant had failed to 
maintain accurate and current records reflecting the opera¬ 
tions of the firm. Specifically, this examination revealed that: 

1* No trial balance has been prepared for examination 
as requested and indeed, no trial balance for any 
month was evidenced; 

2. Registrant's General Ledger disclosing the assets, 
liabilities, income and expense and capital accounts 
was not maintained In that: 

a. It contained no account record of bonk balances; 

b. It contained no account record of income and 
expenses; 

c. The trading account of the firm was not main¬ 
tained in a meaningful form, in that entries made 
were undated and such entries that were made, 
could not be reconciled to any of the firm's 
other records; 

d. Fail to Deliver and Fail to Receive accounts 
were not maintained in a meaningful form; 

e. Capital account - this account was posted only 
to July 9, 1970 and indicated that the firm 
was a partnership, capitalized at $10,000 when 
in fact no such sum was available to the firm 
as capital. 
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7 . Official records of Che Commission indicate that a 
trial balance as at January 18, 1970 revealed an aggregate 
indebtedness of $28,371*04, and a net capital deficiency of 
$14,666.35. 

8. As part of my duties, I was assigned to inspect the 
books and records of defendant Sloan & Co. for the purpose 
of ascertaining among other things the status and condition 
of its books, records and capital. Pursuant to this assign¬ 
ment I first visited the office of Sloan & Co. on March 19, 
1971 for the purpose of making such Inspection and receiving 
from that firm various documents. • 

9. During the course of the examination of the subject's 
books and records, I noted that a check bearing the number 292 
dated March 1, 1971 in the amount of $33,387.50 was paid. The 
check bock of the firm indicated no explanation of the entry. 

10. Upon questioning Mr. Sloan regarding this item, he 
stated that a Mr. Joseph Iny of Wayne, New Jersey had advanced 
to Mr. Sloan some $58,175.00 with a view to forming a partner¬ 
ship. Mr. Sloan further stated that he and Mr. Iny never 
consummated this partnership and the above mentioned check 
was a partial return of Mr. Iny's capital. 

11. As a result of my findings, 1 treated the $58,175.00 
as a Loan Payable which would constitute a liability of the 
firm, Instead of treating it as capital. 
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I*. Anmlymlti of Lhn trial Nilaura mm at Kabruary 26, 

1971 reflected the following capital position: 


Net Current Capital 
Less: 307. market value of 
proprietary securities 
Lens: Prescribed 7. of 
Fail Penalty 

Adjusted Net Capital (Deficit) 
^ggregate Indebtedness $122,808.00 
Required Adjusted Net 

Capital (20:1 Ratio) 6 140 40 

Total Deficiency 0,140.40 


$36,193.80 
„1.821,00 


$28,193.84 


38.014.80 

(9,8207967 


-6.140.40 
(15.961.36) 


i3 ' ° n Apr11 2 > 1971 - 1 telephoned Sloan and requested 
* March 31, 1971 trial balance. He indicated that he would' 
work on It over the weekend and have it for me by Tuesday, 
April 6 . 1971. On April 6 , 1971, Sloancalled to say that 
he was having problems balancing his figures and that he 
would have a trial ready on Thursday, April 8 , 1971 . 

W. On April 8 th, I visited Sloan's office with a view 
to extracting a trial balance. 

15. Mr. Sloan did not have a trial balance ready. He 
fn.ir indicated, when 1 requested his ledgers, that he had 
none, that his only records were memo slips furnished to his 
computerized bookkeeping service from which they produced his 
records. Examination of these doily listings revealed balances 
only and showed no details or audit trials. 







'<** , • .' X. r 
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16. Mr. Iriy was located in Deal, New Jersey and was 
interviewed at the Commission’s office and questioned about 
his relationship with Sloan. He stated that he had in fact, 
purchased substantial amounts of securities through Sloan & 

Co. 

17. Iny stated that between January 29, 1971 and April 
1971, he had purchased over 5,000 shares of the common 

stock of Kaiser Steel Corp. through Sloan & Co. at a total 
aggregate price of over $156,000. Iny stated that he has 
never received any written confirmations of these transactions 
from Sloan & Co. nor has he ever opened a formal account with 
the firm. 

18. Iny stated that he had paid Sloan with various checks 
drawn on the First National City Bank and in one Instance on 
the New Jersey National Bank. While these items appeared 
on the books of Sloan as deposits they were never identified 
as customers' funds, but more importantly they were posted to 
the trading account of the firm. Sloan had therefore apparently 
appropriated to the use of the firm, for purposes of its net 
capital computation, funds whic. in fact belonged to a customer. 
Some of the shares of Kaiser Steel pu rchased for Iny were also 
posted and carried in the firm's trading account, which means 
that they too were carried as assets of the firm and used 
improperly as part of the firm's capital computation. 
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aforementioned $33,387.50 check which Sloan testified was a 
return on capital was in fact the proceeds of a sale of 1,000 
shares of Klaser Steel stock by Sloan & Co. for Iny. Iny 
testified that he never at any time corfcributed cash or stock 
to the capital account of Sloan & Co. 

20. On May 6, 1971, during a visit to the offices of 
Sloan & Co. I met Mr. Zia Marashi who walked into the offices 
of Sloan. I asked Marashi what his business was and he in¬ 
dicated to me that he was delivering a certificate of stock 
which had been sold by him for his account at Sloan & Co. I 
asked Mr. Marashi to visit the Commission's offices and he did 
so later that afternoon. At that time in my presence he in¬ 
dicated that he had effected several purchases and sales of 
3 tock through Sloan & Co. on a cash basis, further, he had 
never formally opened an account with Sloan & Co. nor had he 
received any written confirmation of any of these transactions. 
My inspection of the books and records of Sloan & Co. nowhere 
revealed the existence of Mr. Marashi as a customer of the 
firm. 

21- I received from Sloan & Co. a trial balance as at 
March 31, 1971. In verifying this trial balance against some 
of the underlying schedules and records of the firm I have 
determined that there arc substantial funds of not less then 
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$18,000 which I am able to attribute to Mr. Iny and another 
$25,000 which does not grow out of the business of Sloan f* 

Co. and which I cannot attribute to any other source than 
prehaps another presently unknown customer of Sloan & Co. 

These funds are, however, being carried by Sloan & Co. in 
its trading account and consequently are also being misap¬ 
propriated for the benefit of the firms capital position. 
Therefore while the March 31, 1971 trial balances on the 
surface indicates that Sloan & Co. is in ratio, substantial 
sums of money are in fact being improperly used in the finn's 
capital to arrive at that calculation, a calculation which 
appears to be in conformity with the net capital rule. 

22. Repeated demands have been made on Sloan for proper 
trial balances of Sloan & Co. as at April 30, 1971 with sup¬ 
porting schedules and documentation. These trial balances 
with the necessary supporting documents and schedules have, 
to date, not been forthcoming. What Sloan has provided the 
Cornniss ion's staff has not been sufficient to allow the staff 
to properly verify Sloan & Co.'s capital position pursuant to 
the Commission's rules and regulations. Sloan has consistently 
refused to come forward with complete documentation to support 
what he alleges are trial balances of his firm. 







23. Upon Registrant's initial filing for broker-dealer 
registration, it was indicated in its statement of financial 
condition that Registrant held $10,000 in cash as an asset 
of the firm. Sloan testified, under oath, that no such 

sum was ever on deposit in an account of toe firm. Sloan 
indicated that various sums of money would be made available 
to the firm on an ajJ hoc basis. In short, Registrant filed 
a false statement of its finane la 1 condition upon its applica¬ 
tion ior registration as a broker-dealer by representing that 
the firm had $10,000 in cash when it become registered. 

24. Since early March of 1971, the staff has given the 
defendants Samuel Sloan and Samuel H. Sloan & Co. every op¬ 
portunity to comply with the net capital and bookkeeping rules 
in light of the fact of the defendant Sloan & Co. 's newness 

in the brokerage business, /is already stated, I have visited 
the defendants' offices on a regular basis for the purpose 
of inspecting its books and records. Defendant Sloan has 
visited the Commission's office on numerous occasions and at 
those times promised to supply me with the required supportiig 
documents and supporting schedules. Nevertheless, he has on 
numerous times lied under oath to me and other members of 
the staff about the existence of customers and the nature of 
certain assets of Sloan & Co. 





Furthermore, It is clear to me that, since I and the staff 
have been waiting for trial balances from Sloan & Co. for 
the months ending April 30 and May 31, 1971 and they have 
not been forthcoming despite Sloan's promises, that they 
will not be forthcoming. Specifically I telephoned Sloan & 
Co. on Tuesday, June 8, 1971 and requested the long overdue 
April and May trial balances by the afternoon of Thursday, 
June 10 and as recently as Tuesday, June 15, 1971. Sloan 

promised they would be forthcoming; they have not been re¬ 
ceived to date. 

25. I have been advised by attorneys on the staff of 
the Commission that no previous application for the relief 
sought has been made to this Court or to any Judge thereof. 

26. By reason of the above stated facts, plaintiff 
Securities and Exchange Commission respectfully submits that 
a clear and specific showing has been made of sufficient 


reasons why the Commission's motions herein are brought by 
application for an Order to Show Cause. 



ALAN M. RASHES 

Nutart I’ubuc, •tati' or rnas 

No. 41 -8496650 i 

ji Aiirim in qurina riMNrrr .* 

kMiMi'iiON Annum march JO. | &ol 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


7;f wr ^ n '' 

i jum 21 m / ' A p 


I •*; • 


SKCUR IT1 !'.!> AND EXCHANGE COMMISSION 

rlnintiff, 

-against- 

SAMUEL H. SLOAN & CO. 

SAMUEL H. SLOAN 

Defendants. 



U 


^ b - OF 


ORDER TO SHOW CAUSE 
AND TEMPORARY RE¬ 
STRAINING ORDER AND 
FREEZE ON ASSETS 


On motion of the plaintiff Securities and Exchange Com¬ 
mission, and upon the complaint in this action the Memorandum 
of I,aw, and the affidavit of Sheldon G. Kanoff, a Securities 
Investigator in the New York Regional Office of the Securities 
and Exchange Commission, annexed hereto, and all other papers 
and prior proceedings herein, and it appearing that the defendants, 
pending final determination cf this action will, unless restrained, 
continue to engage in acts and practices in violation of Section 
15b(1), 15(c)(3) and 17(a) of the Securities Exchange Act of 1934 
as amended, ("Exchange Act"), 15 U.S.C, 780(b)(1), 78o(c)(3) and 
78q(a) and Rules 17 CFR 240.15bl-2, 15c3-l, 17a-3 and 17a-4 there¬ 
under, and that immediate and irreparable injury, loss and damage 
will result to me ibers of the investing public and other brokers 
and dealers in securities, it is hereby: 

ORDERED, that defendant a Samuel H, Sloan & Co., and 
Samuel H. Sloan show cause. If any there be, before a Judge 
of this Court at 10:00 a.m. o'clock in the forenoon on June 
1971 at Room 506, United States Courthouse, Foley Square, New 
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York, New York or an soon thereafter as counsel can be heard, 
why a preliminary injunction pursuant to Rule 65 of the Federal 
Rules of Civil Procedure should not be ordered for the relief 
sought by the plaintiff herein and why plaintiff's motion for 
a temporary receiver should not be granted; it is further 

ORDERED, that pending determination of this motion for 
a preliminary injunction the defendants Samuel H. Sloan & Co. 
and Samuel H. Sloan, their officers, agents, servants, employees, 
attorneys and those persons in active concert or participation 
with them and each of them, be and hereby are restrained from: 

A. Directly or indirectly making use of the malls or 
means or instrumentalities of Interstate commerce while de¬ 
fendant Samuel H. Sloan & Co., is a broker or dealer in 
securities, to effect any transaction in or to induce or 
attempt to Induce the purchase or sale of a security (other 
than an exempted security or commercial paper, bankers' ac¬ 
ceptances or commercial bills) otherwise than on a national 
securities exchange: 

(1) while and at a time when the aggregate Indebtedness 
of defendant Samuel H. Sloan & Co. to all other 
persons exceeds two thousand (2,000) per centum 
of its net capital as required by Section 15(c)(3) 
of the Exchange Act, 15 U.S.C. 78o(c)(3) and Rule 
17 CFR 240.15c3-l thereunder; and 


2‘A 
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(2) while and at a time when ch« adjusted net capital 


of defendant Samuel H. Sloan & Co. is less then 


the minimum of $5,000 as required under the Net 


Capital Rule of the Exchange Act. 


B. Directly or indirectly making use of the mails or 


of any means or instrumentalities of interstate commerce, to 
effect any transactions In or to Induce the purchase or sale 


of a security; 


(1) while and at a time defendant Samuel H. Sloan & 


Co.'8 accounts, correspondence, memoranda, papers. 


books and other records are not kept and maintained 


pursuant to Section 17(a) of the Exchange Act, 15 


U.S.C. 78q(a) and Rules 17a-3 and 17a-4, 17 CFR 


240.17a-3 and 17a-4 thereunder. 


AND IT IS FURTHER ORDERED, that pending determination of 


plaintiff's motion for the appointment of a temporary receiver, 


the defendants Samuel H. Sloan & Co. and Samuel H. Sloan, their 


officers, agents, servants, employees, depositories, banks and 


those persons in active concert or participation with them be, 
and hereby are, restrained from directly or indirectly trans¬ 
ferring, liquidating, pledging or otherwise disposing of any 


assets of the defendant Samuel H. Sloan & Co~until such time 


as the aforesaid defendant is in complianc^/with Sections 15(b)(1), 


15(c)(3) and 17(a) of the Securities Exchange Act of 1934, as 


i 
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S'-»*«*•/<0M1 ew. - 

V' , , , „ „ ?»«<'■><*). /~«>«»> — ”•*<•> Rul ** 

• f ,7 CM 240.13c3-l. 17.-3 .nd 17.-4 thereunder. 

Service of the within Order shell be effected upon the 

defendants herein on or before - L3c^~ ° clock ln the 

noon, June 2^ \ 1971. 

Service of this Order, Summons and Complaint, Affidavits 
and Memorandum of Law may be made by representatives of plaintiff 
Securities and Exchange Commission. 


UNITED STATES DISTRICT JUDGE 




Dated: 


New York, New York 
June 2 , , 1971 

Issued at Jo 
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t- 71 Civ'. 2^95 


SAMUEL H. SLOAN & CO. ftnj SAMUEL t 

H. flLOA!f # , 
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~— l^L. r . ^ ——X 
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AfPEARANCBS* 

GE0R3E W. BRANDT, JN., ESQ., and 
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Attorneys for plaintiff. 
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ROY WEISS, ESQ., 
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Attorney for defendant, 
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MR. BRANDTi The 3EC Is ready, your Hon-r. 

MR. WBISS: Eefendanta are ready, your Honor. 

THE COURTt I'm aorry to have held you up, 
gentlemen, but I had a delude of ex parte busineee this 
morning, temporary restraining orders, and whatnot. 

That's one of the difficulties of trying to do any other 
business during motion week. 

You have got some witnesses you want to call? 

MR. BRANDTt Yes, your Honor. . 

♦ : , . 1 1' '■* . 

MR. WlISSi Your Honor, there have been some 
attempts at a compromise which I think the Court shoulc. be 
made aware of, if X may. 

THE COURT* All right. 

MR. WEISS: After we left your chambers the 
other day the attorneys had a discussion and the Commission 
made an offer which ie as follows? 

They would request that the defendants consent 

to a permanent Injunction* they would aleo request that 

the defendants hire an accountant satisfactory to them who 

would prepare an audit of the bowks and records of the 

defendant aa of June 3uth and submit a report, a certified 

report, to the Commission on or before July 30th. Ih 

addition, they would require that the defendant file a 
oertain amendment, to ic ■ orl T *nal BO Qpplicotl n 
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*+ 1 

clarifying Qtrtain statenefits that were aadev" ■■ ■ i 

^Hewing bhla discussion the CdirdjBsitin, thtp> 

etaff nf the Opamiselan, had Ire go amended a certain ahw>4%t- 
ant. I and the defendant hofl gone €*?*&' treee*hfn wt\d 
had spoken to hi# and he vn* yr^parfcd t* k carry otfrthe 
neoeesary report a* raqvseated by the Co^Batei*/ '-v . 

• After fluoh soul►searching «y client' object's to 
that offer for the follcvipv gfmndei* ‘ *•• 30-■> f c* y ■ 

^e». he beilaved that the stigm of b Vurrf'.lei^ • | 
injunction would be. too great fer bln to owerobbt in the-' 
■arkctplace, „ . > • • >n. <• n .yt 

’ Since the new Act# the Seourmta '*ive»tf«awt 
Protection Aot, hae been in effect vhloh protects caly 
aenbers of the public end doee not protect Ureters dealing 
with enother broker* broker# hare beeone. additionally • 
sensitive ae to the etlga* placed upon a brotoef~deeW? . 
who la subject to any sort ofrooutt Hi Junction, and there * 
have been instance* idiere they hare not- continued fc£> do 
business* Although I an sure the CcnnUsion vill not 
lsoue a news release to the Whll Street Journal, they do • 
Issue a litigation relonae which carries the facts of any 
litigation, and also this Inferpntlon ie in the Kev Xnrk 

Stock Exchange release. So there is coco dlesenSnattca 
of this lnfornntian. . , 
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My client, as 1 a«14, fo r these reaecno res- , 
peotfully refuses or rejects the offer of the Comdaatoa, 
which I do not consider unfair, your Honor. I^> T cllentj, i 
however, would like to make a counter proposal which has 
been nude to the Gommlaslon which they have rejeoted. 

Prom the CommlaBlQn's point of vlfv they are 
fearful that the public will be Injured. They say that *. 
they do not have sufficient information upon which to aot. 

Hr client indicated that he would be willing to 
oease business immediately. He would retain the account¬ 
ant that Is satisfactory to the Co naiad on and the acooint- 
ant would be prepared to prepare the audit as of June 
30th and to subnit the report on or before July 30th. 

During this interim the only business my client rould do 
would be to consummate mooapleted transactions which woald 
be as follows! He would be In a position Jfco sell 
securities that he la long onj he would be. in a position 
to oover short sales. In effedfc what he is doing is 
liquidating his position In an orderly manner but would < 


not be doing any other business. 


Any funds that 


oame in would go in his account whloh the Court, Z an 
sure, can find some suitable method of protecting and 
Insuring that It will be there*, because that’s the 
Commission’s point of view, that tfe account wouldn't 
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there, r*r I Am mrp Bn BT»raaKoiu*nt c«n be -nude; *im 
mechanics r,f what checl"' have tc he Issued fc-> pay f->r 
certain securities i rhfct ''ther expeneeo neaeeonry Top the 
llfjuidatinn of the business could be oarrled out. 

A; ter the C< maleai'm had thI p report, which 
would he prepared by someone acceptable to then, then they 
would be in a poaltl-n to nuke a Judgment based upon facta 
that they consider concrete au to whether they should pro¬ 
ceed or mfc proceed with thia aotion. 

In my dlaeussion with the Commiaslrei this was 
rejected. At one tine Mr. Ncrtmun made the suggestion 
that rather than have my client agree to a permanent 
injmotlon he should agree to a preliminary injunction, 
but 'Withdrew that rather quickly. ! 

I 

Tffii OfHJFETi T. suppose it could be provided that 
any concent that any defendant might make to a temporary 
or peronnent Injunction is without any showing of wrong¬ 
doing. 

MH. WEISS: I have spoken tr> my client about that. 

That's correct. I agree with the Commission, that that's 
the uiur.l Mnd standard method of disposing of this. I 
have no desire to take the Court's time or the additional 
time or the Commission. "nly aj client, for reasons that 
I stated, feels individually rather strongly that the acts 
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tba* he la. done do not warrant tool) a fcarfeh reraedy •« bh» 
Ou.nto.icn U e.afcing. v u r. , 


• r '■ 


X.toid kin cn miBerc*!.*. easier. that it wuid 
t. wot tinnier to work oat .oneeort of Oo«rrordfl« .in** 
thews* line., bolt those or* hi. * feeling., fusd dft«plt* v. 
nunerou. diflous.iene with hllihe adhere* to theft erintlple. 


your Honor * 




1 * e< 


®® COWtTl -I datU ret that*then, is:mythi»g 
bofenro no that* X 4 a hero to tat* -tha .toat.ih^y and nai» 4 
decision, it it:too bad yew con^ agree ti tkla toeitlee 
but X don't know v*at X cm do ab«4t’>4t.*. i\ .1 : f ;.. tf 

* : »• W«I 3 Si Well, yoor Honor, I thought; that sy 
olimt*. pyopoaai to the ConaLesio* went aooh further tlsan 
they w*nt, because on the Connie.ion*. proposal e. ea;n am 
mj el lest entered .into an ngreaaent with thla accent tent 
te have the #4»ort done he would be free* to do>bu.lne*e 
irre.p.etiv* of the fact that tfce'tosalesfjdi would not, - 
receive a report until the Uttar part of Ju*yv sty client 
could eorrtinue to <0 buaine.Bi Ihder ay client’s ■<* n- 
proporal he le voluntarily ceasing to do bostne.n which 
■oea cm ah further than whet the Connie, irr* de.lred. * Agafci, 

the activation of ay client 1. that hi would llioe bo ib* i 
Vindicated and that witil .odh tin. aa hr can rhow this • 
throu«h a oertl^ltd report he la willing %* .ufiwr not 
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doing any business. 


'•* <r^ . ft 
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Certainly there la in Analogy here, your HonorV' 
II a firm that has puMlily been trading stock to under 
investigation the atook will not be publicly traded ’atftll 
certain financial inf creation la analysed by the Bitching#. 

So the euggeotlon by aty client to the Coradaaic® 
In an effort to compromise thla natter I do not think la an 
entirely falae m*. I believe that it certainly le work¬ 
able and I think It la a method of reaolving it. * 

IHt court i You aay he proposes to atop b«b1h«jfs 
exeept he la going to be free to buy hnd aell on trmii actions 
already Initiated? »• * • ^ 

MR. Wtiasi There would be a llat tt securities 
that would be given to the Exchange. Bor example, thOro 

are certain aecurltlea that he le long in* Uider the tlet 
capital rule there la a 30 per cent deduction taken for 
securities. My client. In order to liquidate that post-’ 
tlan and be in a better flnandil position ndy want to aell 
those securities and It would be specifically whet securi¬ 
ties there are. Any funds that are derived from the sale 
of those securities would be placed Into the bank account* 
and would stand instead of the securities, so there would 
not be any diminution of the estate that would be available 
for creditors If the fer.re of t* Commission do exist. 
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Similarly, abort positions would be closed out 
***** there would not be any diminution. The Hat of these 
positions would be given to the Commieelan beforehand. 

80 there would not b 0 any new trading which had not 
already been stated before. . So there would not be a 
carte blanche by my client what to do* 

The only purpose here la to have an orderly 
liquidation of thoae position* until such time ao the. 
Commiaoion either aaya Yea or No to them based upon thl* 
report• That would be nececaary because otherwise if no 
one had tr.fceu care of this and everything Jvet rc-rained In 
the status quo due to the factor that the price of the, 
stock changed, of course there might be disastrous result* 
mless someone looked after It in this way and liquldated- 

THE COURTi How nny securities are there In 
Which he la long? , 

' *" if- . 

MR. WEifiSi Hrw tuny speolflo securities vould 4 
there be? Twenty? dive me the approximate number. 

MR. SLOAN: 6a. 

MR. WFTSSj 6 H. 

T?r court: OR different otocka that he would be 

free to aell provided he put the proceeds In the bank. ’>> 

MR. Wkiss: Yen, your Honor. 

THE COURT: And then how many short posit lone? 


SOUTHERN P.STH.CT COURT REPORTERS. U S COURTHOUSE 
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NR. HBiaSi Thnt'a eonhlned. That vron long 



3 

and short positions combined. 


j 

4 

THB COURT \ That would be a lot of trfnaao*. 


j 

a 

tlono? 


j 
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MR. UEIS3I 21 short positions, your Honor, 



7 

and the difference between 68 are long positions. 



8 

NR. HUNlXTl 47, your Honor. , v 


1 

9 

1 MR, WUZSSi What X would propose la .dace m . v . 


■ i 

■ 

10 

conwmieate very well with Mr. Nortaan, before pay tynpaa* r 


H 

U 

] 

tion take plaee Z eeamvnloate with Mr, Mortem rpeolfloally. 


} 

12 



j 

13 

TEE COURTt It would etem to ne before X fce«r 

* . 

s 

from the Cnmmisaico that If he would aoneant w^thpyt any r 

' 1 

■ ■ 

14 

admission of liability t e a preliminary Injunction subject 
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Ifi 

to the qualification that he can liquidate these positions. 


i 

: 

that wight well dispose of it, • , 

i 
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MR. WEISfis Your Honor, Z have spoken to bln. abnu 

> 
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this but he still feels that the stigma of any Injunction Is 
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! 
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} 

19 > 

I 

too burdens one In the marketplace, and that, of course. 

i 

S 

2° | 

he feelo — , v 
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Your position has not changed? 
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MR. SLOAMi Mo. 
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Tue COURTS It la up to him. What did you went 
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to say? 
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MR. HO nr MAN i Several things. 
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In 


** bertn ' rl * h ' 1 to put in contort 

*h. off., MM ^rt-^tt^ , h . t hM 

<l.ou..»« »* the seating with ydu on Monday. tr„ hM 

*”* •° SW * 6l0n ,h ** «*■ in for the pur- 

P0» Of deotdU, ultU«,ly whether „ no „ ■„ waMw . . 

*”** b. appointed. W, never took the po,i Mn , 

~ **"“*" »'* »*» »• ctabllahtbenertl m, 
* *•»•!»« but to establish whether or not the vlolatlr 
«Moh we allege In o W paper.' occurred. It tu cur petition 
th« .. a bedrock th. Concise ion feel, that th. rt -Utta,. 
■H 4 occur nA th , t a result the protection that on 
Injwoblon woula afford th , CocnWt™ and inter, of 
th# public 1# n^R«?srr. ' 

H * » "onoehat more flexible poet-' 

Man ith reepeot to the other l«We l» this ... e , whether 
or not a rocelver ehould ho appointed. wd lt - „ lth ** 

in mSnA that I cade the counter piropoeal rathe, than have a 
receiver pi* ta Ifdlat.ly, lef. have a certified public 
aeeotntant look at the situation, report back to ua, a„d 
.fter we revised th. result, or hlo report then, at o„ r 
dleeretlon, we would »ke «„ ooeee.-mt of the situation 
ond perhsp. renew or not renew o«r application to the 

appolntwnt r>f « receiver. 

‘ t 

*"* CCDST ‘ You vant * wellwinary Injection to 
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OKt 11 

begin wl^h? 

Ml. MORTMAUi heflnttely. We felt we might 
res-lve thnt aspect by g'ttlng a consent to a permanent 

r 

Injunction. That has net worked out. 

I night alar, point out that from the outset-we 
were willing to make the concession that the injunction 
could be without admitting or denying the 3ubf*tantive 

allegations in the ComniaBlon’e complaint. 

With regard to the proposal that Mr. Welsa has 

Ju;t presented to your Honor, I would point out that we 
already have experienced several difficulties In administer¬ 
ing Mr. 3loan 'a affaire. If you recall, you made an 
exception in the temporary restraining order on Monday 
morning except transact Iona heretofore committed. As a 
result I have been on the phone Innumerable tires with 
either Mr. Sloan or Mr.Weiss finding out what checko were 
written prior to your Honor’s signing the temporary* 
restraining order. Then I had to oommunicnte with the 
bank and tell them. In effect, these checks are kosher to 
clear prior to the time because they were written before 
your Honor rlfoied the temporary restraining order. 

Mr. Lelss, I think, rails to realize that our 

monp’wer la v^ry limited, and perhapo In the Ideal situation 
It W'.<uld be very nice If we uould, In effect, be a nurse to 
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«•<* other and wry fledgling broker, b*> we eon't operate 
Wile way. and I think your Honor appreciates the problem 
the Crmnlaeion la confronted with* 

Under the proposal we made we would be telling 
Hr* £ loan, "You consent to the injuiotlan." All tbe 
Injunction requires you to do la to do what you are euppose< 
to do In the first place, namely# keep your bout* In i .*4 
order and nuke sure you have sufficient capital# 1 . Xf- 
that's done we have no quarrel with you. Then w# will 
take a look at the aituaticn. If the books «nd resorda 
ea verified by an aocountant in faot say there are no 
more puolio oustomera# although we are prepared this 
noming to prove that he has done bualneas with me at ere 
of the publio, then we wight take a eery different view as 
to the neceeeity of a receiver at this point. That's the 

pots it ion of this of flee* your Honor* ' 

THE COURT* Again I say 1 don't know stoat 2 oan 


MR. WEISS: Your Hsnor, my client haa no quarrel 
with three provisions of an Injunction that would indicate 
that he may not do business eo long as he 1 b not In 
violation of the net capital rule, and if he fails to keep 
his bookr and records. There is no quarrel with that* The 
only quarrel that he has io with the word "lnjuiottion," 


sou t hi.n oi*thict coumt mimomtim. u.t. coustmouII 
FOLIV 1QUA.(, MI* VOMK. M.V CO MMC 


1 













I 

I 

pft 15 

am) it la broadcast tnflw industry.! That‘a tfce-oblyi 

4«aml «« havt. ■ ' • *■«* ‘ ^ ^ Vi 

X appreciate Hr. ffbrtWR'i statemwts, • yotif *“ 
Honor, but I mould hope that or*\oepts of fairness and jus¬ 
tice vould not be limited by au<*» mmdaae things 

faot that It takes nor#' time. 1 ’ ‘ ‘ ^ * r ■ • ‘ 

THE COUBTi Do you vent tn talk <£***.* 

further and see if ha yanta t-o agree to a preliminary •» 

injunction on thaae taro*? *# - «. *-rj *v • 

MR. WEISS: Way X apaa^ tp him. *&l VI- 

THE COURTi Tea. 

(Pause. / , . .^v-j •{*'. 

MR. WEXS3: Your Hcmor, my olient is uaolear 
about cfie thing.- I think I understand »Perfcap* pr 

client does not. As I understand it, the proposed 
settlement, as soon as ay client retains Mr. Taylor and 
he delivers to the Cpamdsaioa evidenoe that he has bean > 
retained m* client vould then be permitted to resume? 
business? x , v - • 1 - ■ '.« • -» 

MR. WORT MAII The way we thought It over# the ' 
temporary restraining order vould be vacated and Hr#-Sloan, 
In efftct, vould be a free agent subject to the injunction 
that ha vould consent- to* end like any other broker-dealer 
if he la in compliance vith the bookkeeping and net-oapital 
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w* it 

rult, that '• the ball of van* XT lie ft* netj we will 
imveetlgite the situation and take any neoeetafy steps #e 
fwl would b# required to pretewt the public aid Vindicate 
lit Coswt's order. • * “>•' >- 1 »*•- • ** ■* • *’ 

THR COURT* She injunction that you apeak tf 
uhiah he would consent to, the statement that he li not 
•darning any violation la. X take It, kto Injunction res¬ 
training him free, in afreet, doing buslnefeft Whf.lwTte ie 1 
la riAlitlea of the net Capital role and while he Tad nVfc 
anlntalned his books and recorde< 4 liF aeoordanbe with the “ 
statutet •• »' • •* .* '► »».lit • ••>. ..*• ■* .* 

MR. HORTHMTl ’ That f t b o ff twc t, your Honor. * 

** THB OOURTt t And that*# * W»« 
hr. MORaniAiri in adduioh tc thfet there would 

be one other — ' * ’ * v > .* 0 v »“• ' 

\ 

MR. WKI8S1 About the iiftftdnmt of the*BD — 
MR.’ RORDiAM 1 *here r irould' be‘a provision in the 
order Whareby thr defendant would be ordered to auhaiit an 
aaendmamt to hit 'broker-dealer application because as our 
oeaplaint and Affidavit Indicate 1 * we take the position that 
there waa a miCatatenont of the Initial eaplf alleetton of 
the firm, and we would like a clarification as to'that the 
precise financial condition of thla company was at the time 
they registered with the Commission. 
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* 


An a of fact, w your Ujnor., X do have a. 

copy. a draft eopy r with * ’»■» hand «*• king* m It. tjiat I 
read to Hr. Weiss on the telephone on Monday vHwa we., 
thought we alight have sons kind rf deal and It Is couched 
in the term of« permanent injunction, hut other than 
that. X think your Koa r, If you are interested.. ootyXd , 4 
get an overall view au to what we had In mind. < < « 

, HR. WKISSi Similarly* Mr.. Mo’-tnt'n. there-would 

not V+ Any restraint «h his hajtkaaceunt bectui e client 


felt he was prejudiced because when the usnh. the CthewlcaX 


Bank, was served with the ree training cp*d«r t , thajr. ^ h 4Jt 
upon themelves not to read It oarefully to sow thnt , - 
there wee an exception for existing truneaotlreis. - but ,<■<« 
to bomoe all of the checks before Mr* Vnrta&n was In r 
position to get back to fchetr., tad a considerable numter of 


ehaoks have boontced which, yowr» honor. neither the 


r r • * 


ConBisslon nor nyeelf Intended tt 1:he tip** the order van , 
written. But the bank just did that es a natter of 


course. ferhaps because they Just saw the restraining 

order and didn't read it carefully, and the provisions ■. 

% 

were not explained to then in tine. . .. 


with? 


That 'a on# of the things you were ecnoemed 


MR. &LOAHt Yea. 


IOUTMIRN ni.THICT COU.T MPSRTUV U.». COURTROOM 
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t 

I 


1 

1 

1 

i 

. 

pgt 


2 

THE COURT# What I Wtat to get eXear la Ehlal f 


1 

Before X read all this draft that yew haw landed me, la ■' 


4 

whnt X said correct? ' That that'a what the lnjtrdti*-* 

* 

5 

would be? ■' ' ' ' ' xi '*■ 


6 

KR. ROWMAN* Tea.’" • v; •• < ’ u '-"'* 


R* 

« 

THE COURT 1 That neana, to be explicit; the 


8 

Injunction would not oontalfi 1 a further provision tWt the 


9 

temporary ret training order# wt' "h, lri effect * restrain# 



the defendant fron doing anybwlneas except the odwple- 


11 

tlon of transactions heretofore pernltted- — • »• '* -‘ v ' • T| 


12 

HR. NOWWAHt I didn't have an opportunity to 


13 

write tint provision In, but we have tak*l the view, as X 


14 

Indicated to your Hon~r a few Moments ago* that If we had 


15 

the protection of the injinction we would have no objec¬ 


16 

tion to tne temporary restraining order being vacated 


17 

and we would write In the provision that upon Che entry of 


18 

thla order the temporary re. training o> der would be 


19 

. 

vacated, v 


20 

THE COURT* And the Injunction would not contain 


21 

this prevision? * * 


22 

MR. HORTMAIIi Samuel Sloan would be free to * 


i 

23 

operate like any other broker-dealer provided he complied 



24 

with the injunction. * — . 

J 


25 

THE COURT*. He could continue then to do 
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business In the norml way pravided he waa not to «onbenp% 
of the In .1 unction or acting *t a ti»e when blc net capital 
nr his records were not In accordance with the statute. 

HR. noftmani That** the protection we seek, 

THB COURT* As J. naderstand it» If hhe defendant 
min tain a that hie reoords are In accordance with the 
statute and the net-capltel rule Is to accordance with the , 
statute, and, of oourse, that*s the Issue. I hare he^e t*.' 
decide — but If he b a; a that that lo the fact, I den't 
quite see Why he' should he reluctant to accept an tojmottoo* 
on that basisi however, that’* up to hin# X oan't do 
anything hut/ cry It if you went to try It* I 


hr. Weiss* May X spank to nv client again# 


your Honor? 


i t ’• . w 


TOT COURT* All right. 

(Pause.) r 

MR. WEISS: Your Honor, ny client would ocnaent 

to the entry nr the preliminary InJiUotiaa with the aider- 
stand toR that as eoon as your Honor exeoutes it and pro¬ 
vided he reels he is not to vlolstlon of the net-oapltal 
rule and the bookkeeptog-record rule that he be permitted 
to resume business. 

THy COURT* Suppose you take a look at this 

draft. 


SOUTH*** OI»T*ICT COU*T *t*»*T««S. U.». COU*THOU*« 
FOLl V »OUA*C. *«W VO**. *.»• CO ?.«**0 


X 





18 

MB. VIZ38» > X think ,t***»waa fit*..»£rre»5M|*.., r 


pH 

the COURT: Hkvf ytro..»f<m thta drtft 7 .•■ • ^. 

IB. iwrr >AK4 X read it on the* phrcv«. ., ,, , T .. 

. THE COURT* .- You wtsbt tf wanttc ?* ' . 

ttr. I ..W« think you h.tt«r *11 It * *r»U*m«ry, 

If thrr« i. my furthw difficulty you (am ren«w T°»r .. 

•ppllohtlon for • r»o«l.v«T »««”“ ^f 00 * h ' r * ,= 

If you citir • Miml yo*-«nn«* Injunction #h«t “t“\ S9, »<* 

to, pretty veil and the action. 

MR. HOWMANi You? Honor, we- woulir -Qr-oomm, 

like to Bake It cleft* 5» aa'order that X mderat^ that 
Mr. Wales hot Indeed contacted the certified**blio aocouot- 
ttot that we had rtaearnended toot mtll »twh Une*; «»!•»• « 
get an aaehrance froe Mr. Welca w thi reoerd that there ie 
firm ..■»»! to retain thia certified public accountant:. 

we would like the temporary Restraining order ,fr«*tn,l» 
effect, because — 

KM. WfISSt ' X nil gJWe that aoeuranee, • 

That la oatlafaotory. • \. 

THB COURT: Let hi* retd that and sire hi* * 

cobanee to catd* wp with you. 

(Pruae.) ’ 

HR. WEISS: The languor or autatenoe it correat, 

MR. KORTMAH^ ©ie only problea ia, fhat we bad 
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Pgt *19 V 

brew** a vita*** ta her* vrw wnt a# taaeaiixhltf after 

%ovorrov« . Re will be returning t» th# Middle Eaegthen. 

2h the evert that a problem doe* develop 'In hhb ftitttre 
and we feel hla teetlemy will bar needed In 4 regard It 'to th4 
iaaue there with public custom?*^,' * we wtAild %tk» ah * v> * 
opportunity to taka hla testimony before your Honor or 
perhaps we eould arrange ft*r a deposit!eft eojsattme thla • 

i • 

afternoon, and wa would like permission of the Court to do. 

1 

one of those thing*. f . j >» v ;■ ■ * * **•*- t»"-4*^, 

• > 

Tire court* otherwise you are la agree—itl V 
MR. WORKMAN j With* regard to tha.otaaait,‘jait * 
TgB COURT* X suggest we fgJovai this hetetmf 
then for whatever time ia neoaaaary for you to gat thla 
typed up in final fern. That will dlapoee of the applies- 


I * 


.v 




tion, 


You can do that b et w een now mad Monday, aan't you? 
MR. WEISS: X would Ilka to have this prepared * 


today, 


• *•.. ■ *1 


MR. RORTMANj We eould have tyat,flop* ^ 

MR. WEISSi I will go with you mow and you oan 
have that dene. Xf your Ucno r will h# here ve.vill hying 


It to your ahamber*. *. ** 

THE COURT* X will adjourn the bearing tatll 
10 a.a. on Friday, Wh«ch la Jtht 19, and tt tbl* 'i*g»ta’- ,f 

mtted to me in the meantime there wnn*t be any hearing. 
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2 itiuM that everything will take 01a ce according to **» 
plan. You never knew. We Will ptfc en adjourned daWe 
cm It. I will expect to receive a consent order from 
you for Friday, and as far as this witness la coneemed, 
who la going he ok peronrently to the Kiddle East — how 
long la he going to be gone? 

* t 

• *• j 

MR. jrOFTMAUi Uhtll around Septeafeer 4th or ' H 

4 

September 5th, your Honor. " 

* •> 

THE COURT. Can’t you agree to take hie Featt- 

* , v 

■ony right here and now? You don't need ae for that. X 

h 

will alt here for a brief tine. If you like, but do it by 
way of depoaitlon for future uae if it ever ehooOA become 


neoeaaary. 


MR. KORTMAIft that would be fine. We bare a 


court reporter here. Wfc could sake this a separate 

• r 

transcript of the depoaitlon. 

TOT COURTt This won't take very long. 


Honor. 


MR. HORTMANi No wore than half an hour, your, 


TOT COURT: Cmalder this a depoaitlon rather 


than testimony on a hearing. You go ahead and take it 

♦ 

right here since everybody Is horej you have a court 
reporter. You don't need ue for this. I hope. X hare got 

lots of other things to do. If you do need me for any 
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7 ' ■ * < 


fU-U 

V ' 


y«ns will rind ma vp ftn *y rtv*ufc-rj», \X win 

to 5»t I <K*om% 0rt#r ftroji yew bttvvea n^ie load M4*jr.‘ 

'» f y 

Tim not*)* U**> *«n.) /'* ,;«/ > 

.. ^ • 


I (We) hewby co-iily that Uie ' % 

<■ a true anJ accurate ivits^xipt, to the b»-- t. : 

If my (our) skill and ubi^Y,* ro ™ .® v * ^ ./-7 

^opto^cIt^ooeodUH,. .■ ,'Q 


OffUUl Cow* n*pa 
TT. 8 . DUWrt Oort 


. UUW«C«nin- *; i 1 * ‘ * •V’’- 

■: : y-; v h - .&* 

,.•4 ; v V 

' *' \#V •••'»>. : Y'v * i 

? -• . •; •’’•.j.ili' 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE COMMISSION 

Plaintiff, 

-against- 

SAMUEL H. SLOAN & CO. 

SAMUEL H. SLOAN 

Defendants. 
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CONSENT ORDER OF PRELIMINARY 
INJUNCTION_ 




The Securities and Exchange Commission ("Commission") 
plaintiff, havinR filed its Complaint herein on June 17, 1971 
and it being alleged, that unless the defendants Samuel H. 

Sloan & Co. and Samuel H. Sloan are enjoined, violations by 
the defendants of Sections 15(b), 15(c)(3) and 17(a) of the 
Securities Exchange Act of 1934, as amended, 15 U.S.C. 78o(b), 
78o(c)(3) and 78q(a) and Rules 17 CFR 240.15bl-2, 15c3-l, 
l7a-3 and 17a-4 thereunder, will continue, and it further 
appearing that defendants Samuel II. Sloan & Co. ("Sloan & Co.") 
and Samuel H. Sloan ("Sloan"), its president and sole proprietor, 
having entered general appearances, having admitted the juris¬ 
diction of this Court and upon the Court having previously 
issued a Temporary Restraining Order against said defendants, 
and having undertaken not to waste the assets of the defendant 
Sloan & Co., and upon advice of counsel, having consented, 
without admitting or denying the substantive allegations of 


47 







the plaintiff's Complaint herein, to the entry of an Order 
of Preliminary Injunction, upon the t ei*ms and conditions 
hereinafter act torth, and said ilefendnnts tort lu*r agreeing 
that an independent accountant will he retained for the pur¬ 
pose of conducting a certified audit of the defendant Sloan 
& Co., as of June 30, 1971, and the defendants further con¬ 
senting to submit the results of such audit to the plaintiff 
Commission, on or by July 31, 1971, or the first business day 
thereafter, and the plaintiff agreeing to hold in abeyance 
further proceedings on its part: until such time that the 
results of the aforesaid audit are made available to the 
Commission for its review, it is hereby 

ORDERED, that the defendants Samuel II. Sloan & Co. and 




Samuel U. Sloan, their officers, directors, agents, servants, 
employees, attorneys, successors and assigns, and those persons 
in active concert or participation with them, and each of 
them, be and they hereby are preliminarily enjoined from: 

A. Directly or indirectly making use of the metis or 

means or instrumentalities of interstate commerce, 

while and at a time when the aggregate indebtedness 

of did endue t Sloan ho., or any other registered I 

I 

broker-dealer oi width defendant Slo..n becomes a f 

I 

principal or control Iing person to all oflier / 

in el fed any transact loh in or to induce or attempt 
;o Indore t h« ■ porch.*:..- or sale of security (other 
^ ^ I h in an i xonipl od focoi* i l ** or commercial paper, 

banker:'' acceptancon, m cwimorrial hills) otherwise 
than on national *<kM securities exchange. 










persons exceeds two thousand (2,000) per centum of 
its net capital as required by Section 15(c)(3) of 
the Exchange Act, 15 U.S.C. 78o(c)(3) and Rule 17 
CFR 240.15c3-l thereunder; 

B. While and at a time when the adjusted net capital 
of defendant Sloan & Co., or any broker-dealer 
registered with the Commission of which defendant 
Sloan becomes a principal or controlling person, 
is less than a minimum of $5,000 as required under 
the Net Capital Rule of the Exchange Act; and 

C. While and at a time when defendant Sloan L Co.'s 
books and records, or those of any broker-dealer 
registered with the Commission of wh»ch defendant 
Sloan becomes a principal or a controlling person, 
are not made, kept and maintained pursuant to 
Cection 17(a) of the Exchange Act, 15 U.S.C. 78q(a) 
and Rules 17 CFR 240.17a-3 and 17a-4 thereunder. 

IT IS FURTHER ORDERED, 

A. That defendants Samuel H. Sloan & Co. and Samuel 
H. Sloan, and each of them, shall retain an 
Independent Certified Public Accountant, for the 
purpose of conducting a certified audit of the 




W **V 


financial affairs and hooks and records of defendant 




* 


n 


. 

1 




t 


Sloan & Co., as of June JO, 1971; 

B. That said audit be completed on or before July 31, 
1971; and 

C. That the audit report and any other report prepared 
by the Certified Public Accountant, as well as a 

Net Capital Computation, prepared by said accountant, 
as well as all underlying schedules and records, be 
submitted to the New York Regional Office of the 
plaintiff Commission on or before July 31, 1971, or 
the first business day thereafter. 

AND IT IS FURTHER ORDERED, 

A. That pending the completion of the certified audit 
as referred to above herein, plaintiff Commission 
will hold in abeyance further proceedings herein, 
and that upon receipt of the results of the certified 
audit, the net capital computation and the underlying 
schedules and records, the plaintiff Commission, at 
its discretion, may renew its application for the 
relief requested in the Complaint filed herein, if 
it appears upon review of the results of the afore¬ 
mentioned certified unlit, that further proceedings 
are m.'•'•«?sary in the p i'»l it* interest. 
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AND IT ru KTIIKK ORIMCRKD, Chut the delerulants Samuel H. 
Sloan & Co. and Samuel H. Sloan will file with the plaintiff 
Commission within 14 days upon the signing of this Order, an 
amendment to the broker-dealer application it filed with 
plaintiff Commission on or about April 10, 1970, clarifying 
the financial condition of defendant Sloan & Co. on or about 


April 10, 1970. 

AND IT IS FURTHER ORDERED, 

A. That the Temporary Restraining Order, heretofore 
issued by this Court on June 21, 1971, will be 
vacated upon the signing of this Order by the Court; 

B. That this Court shall retain Jurisdiction of this 


matter for all purposes. 


I 

I 

| 

Dated: 




UNITED STATES DISTRICT JUDGE 


New York, New York 
June 2 ,/y , 1971 
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CONbLNl 


s °lely for the purposes of this proceeding, the defendants 
Samuel H. Sloan & Co., through its president and sole proprietor, 
Samuel H. Sloan and Samuel H. Sloan individually, admits the 
jurisdiction of this Court, and hereby consents to the entry 
of the within Order of Preliminary Injunction without further 
notice, without admitting or denying the allegations set torth 
in the Complaint. 

No tender, offer, promise or threat of any kind whatsoever 
has been made by plaintiff Securities and Exchange Commission, or 
any member, officer, agent or representative thereof, in con¬ 
sideration of the foregoing consent. 

The Court shall retain jurisdiction in this matter for 
all purposes. 

SAMUEL H. SLOAN & CO. 


-- S'* ' 

Samuel H. Sloan, President 


Samuel H. Sloan, Individually 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK) 

On this 23rd day of June, 1971, before me personally 
appeared Samuel H. Sloan, to me known and known to me to be 
the person who executed the foregoing instrument on behalf of 
Samuel H. Sloan ft Co. and Samuel H. Sloan, individually, and 
he duly acknowledged to me that he executed the same on behalf 
of Samuel H. Sloan ft Co. and Samuel H. Sloan, individually. 


*rV»4*6S0 


/ ‘ ^ '/ 

'A*- 


NOTARY PUBLIC 
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P"EIVED 

0T ! » r SECRETARY 

JUN 2 91973 


ALAN M. RASHES, being duly sworn, deposes and says: 

1. I .m an attorney employed In the E•* York R.gion.1 Office 
of the United State. Securltie. end'Exchange Co»i..ioo ("Commi..ion"V 

2 . . Cu Kay 4, 1973 at a pre-trial confer.®:. before Judge 
gobert J. Ward, Thomas R. Bairn. ("Bairne"), a Chief Enforcement 
Attorney on the .teff of the Now York Office, and I .ugge.ted the 

of th. transcript* of te.tlmony in the Administrative Proceeding 
in this matter in lieu of the Court', holding a full evidentiary 
hearing. Mr. Hobart V. Taylor ("Taylor”'). S«*uel H. Sloan'. 

■attorney, strenuously objected. Judge Ward, upon learning cf th* 
Issuance of th* Admini.trativ* law Judge*. Initial Deciaion, stated . 
that H. would hold the hearing on the Permanent Injunction in abey¬ 
ance, pending the outcome of Sloan', appeal of the Initial DecLion 

to the Commission. Judge Ward .oheduUd another pre-trial eon- 

. •• * 

fere rise for September 13, 1973* •_* 






• • 

3. On May 16, 1973, by . 'ter, attached hereto aa Exhibit '1, 
Thylor requested use of the offlctcl transcript of the Administra¬ 
tive Proceeding for a one week period. • 

. On May 17, 1973 by latter attached hereto aa Exhibit 2, 

Belrne denied Taylor’, request for possession of the transcript, 
fylor was reminded that In the preparation of Sloan’s brief In 
the Administrative Proceeding he had been afforded the opportunity 
to review the transcript of ti.. Administrative Proceeding and had. 

in fact, reviewed the transcript for several hour. In the Cosnla- 
•ion's New York Office. 1 

5. On Kay 25, 1973 the Commission Issued an Order granting 

a petition for review and gave Sloan 30 days after aervlc. of the 
. order to file his brief, * • 

& By lector of June 8, 1973, attached hereto as Exhibit 3, 
Taylor requested that Ronald H. Hunt ("Hunt’’). Secretary of- the 
Commission, extend the time required for Sloan to file hi. appeal 
brief for 30 additional days to July 31, 1973. Taylor’s reason for 
thi. request was the New York Regional Office’, refusal to supply 
him With a copy of the transcript of the‘Administrative Proceeding. 
•Taylor, by hi. June 8th Utter, petition*, the Commission to comp.1 
tl»a Hew York Regional Office to furnish him with tho transcript. 

7. Coincidentally, on June 8, 1973 Taylor mad. the ir.atant 
-otlon to compel prcdueclon for inspection and copyl,, of th. trans- 
cripts of ths Administrative Procssdlng. 
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*• By written contract between the Commission and CSA 
Reporting Corporation dated June 21, 1972, a copy of which is * 
Attached as Exhibit A, the reporter shall have the exclusive right 
and duty to furnish copies of all transcripts * produced by him to 


any person under terns and prices as specified in the contract. 

9. I bava informed Taylor on numerous occasions that he 

could purchase a copy of the transcript by merely ordering the si 
from the reporting service. 


10. The documents requested by TAylcr may be essential to his 
preparation of ate appeal to die Commission of the Initial Decision; 


however, at this point in time, they are not essential or even* 
relevant to the matter before thU Court; Moreover^ they 4re, and 
always have been’available to Taylor from the reporting service. 



Sworn to before me this 
day of June*, 1973* 

. /UMJ • 

" NOTARY PUBLIC 
■ £ 

rswiiini I M #«V» fnuntj 

e - 



55 









UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-———---•--—X 

SECURITIES AND EXCHANGE COMMISSION, 

: 

Plaintiff, 

-against- : 71 Civ. 2695 

R.J.W. 

SAMUEL H. SLOAN & CO. 

SAMUEL H. SLOAN, : 

Defendants. 

-—-x 

This is a motion by defendants for an order 
pursuant to Rule 34(b), Fed. R. Civ. F. requiring plaintiff 
to produce for inspection and copying the transcript of 
an administrative hearing held in the Matter of Samuel 
H. Sloan, et ano. (Adm. Pro. File No. 3-3680). For the 
reasons hereinafter stated, the motion is denied. 

On April 25, 1972, the Securities and Exchange 
Commission ("Commission") instituted public administrative 
proceedings against Samuel H. Sloan & Co. and Samuel H. 
Sloan ("respondents") alleging that respondents had . 
wilfully violated the Commission's Net Capital and 
Bookkeeping Rules, as well as other provisions of the 
federal securities laws. The purpose of that proceeding 


56 






was to determine whether the various allegations set forth 
in the Commission's order for proceedings were true and, 
if so, what, if any, remedial action was appropriate in 

the public interest* 

. • • 

Prom October 30, 1972 to November 1, 1972, a 
hearing in the matter was held before an Administrative 
Law Judge. Sloan appeared and was represented by counsel. 

A transcript of the hearing was prepared by a reporter 
employed by the C.S.A. Reporting Service and, at the 
conclusion of the hearing, all parties were entitled 
to purchase a copy of the transcript, numbering some 
443 pages. Respondents chose not to do so. 

At the conclusion of the hearing, the parties 
were called upon to file proposed findings of fact, and 
conclusions of law. The Commission, which had purchased 
e copy of the transcript, allowed Sloan's counsel to come 
to its offices and examine its copy of the transcript while 
he was preparing his proposed findings. 

After proposed findings had been filed by both 
sides, the Administrative Law Judge rendered an initial 
decision in which he found that the evidence adduced at 
the hearing supported the Commission's allegations and 
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revoked Sloan & Co.'s broker-dealer registration and • 

barred Sloan from association with any broker-dealer. 

• • 

Sloan's petition for a review of the Administrative 

! • 

Law Judge's initial decision was granted by the Commission 
on May 21, 1973 and Ulo*n was ordered to file his brief 
within 30 days of receipt of the order for review. This 
action by the Commission had the effect of staying the 
sanctions imposed by the Administrative Law Judge, pending 
review by the Commission. Thus, Sloan was permitted to 
remain active in the securities business for the time 
being. 

Previously, on May 16, 1973, Sloan's counsel 
had requested that the Commission release the transcript 
for his use for cne week. The Commission refused counsel's 
request. On June 8, simultaneously with the filing of this 

•m 

motion, Sloan's counsel requested a 30 day extension for the 
filing of his brief in the administrative proceeding, 
stating that he was unable to make use of the New York 
P-egional Office's transcript of the hearing. 

The purpose of discovery is to enable a party 
to discover and inspect material information which by 
reason of an opponent's control, would otherwise be 

.58 

- 3 - 








unavailable for judicial scrutiny. Rule 34 of the 
Federal Rules of Civil Procedure provides that relevant 
and non-privileged documents and objects in the possession 

of one party be.made available to the other, thus, eliminating 

• • 

surprise and permitting the issues to be simplified and the 
trial to be expedited. U.S . v. Procter and Gamble Co ., 

14 F.R.D. 230, 232 (D.C.N.J. 1953). 

In the instant case the transcript of tKis public 
hearing is equally available to all parties on payment of 
the lawfully prescribed costs. To date, Sloan has chosen 
not to purchase a copy. Instead he seeks to obtain a copy 
by a discovery motion. 

It is veil established that discovery need not be 
required of documents of public record which are equally 
accessible to all parties. Komow v. Simplex Cloth Cutting 
Machine Co., Inc ., 109 Misc. 358, 179 N.Y.S. 682 (1919), 
aff'd , 191 App. Div. 884. 180 N.Y.S. 942 (1920). The Court 
in komow held that a party is not entitled to discovery and 
inspection of matters of public record and denied plaintiff's 
motion for discovery and inspection of the certificate of 
incorporation of defendant corporation. The transcript 
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of Administrative Pro. File No. 3-3680 is available to 

anyone, including Sloan, by purchase from CSA Reporting 

Service. Like the certificate of incorporation in Komow 

the requested transcript is a public document available 
• * * • 
to movant and thus, not discoverable from the Commission. 

It has been clear since Griffin v. Illinois, 351 
U.S. 12 (1956) that indigent criminal defendants must be 
provided with stenographic transcripts or otherwise afforded 
the opportunity for adequate and effective appellate review. 
However, in the case at bar, which, of course, is not a 
criminal action, Sloan makes no claim as to his inability 
to pay for the transcript. Absent a claim and proof of 
Sloan's inability to pay, it must be assumed that Sloan 
is financially able to purchase the transcript ne desires. 

Rather than asserting that Sloan cannot afford 
to purchase the transcript, his counsel claims that "The 
expense of these transcripts are paid by funds allotted to 
plaintiff from taxes produced by the people of these United 
States and defendant Sloan is one of these people." While 
imaginative, such an argument is not persuasive.. 
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Rule 26(c) of the Federal Rules of Civil Procedure 
provides that discovery should be allowed unless the hardship 
is unreasonable in the light of the benefits to be secured 

from the 'discovery. Wright and Miller Federal Practice 

• * • 

and Procedure . Sec. 2214, p. 648. 

To grant Sloan's motion would in the future allow 
all respondents in administrative proceedings, regardless 
of how many parties may be involved, to obtain a copy of 
the transcript on motion, thereby requiring the Commission 
to purchase additional copies of the transcript and placing 
an undue burden on the Commission. 

The motion is in all respects denied. 

It is so ordered. 

Dated: August 16, 1973 
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;! UN 1 Tl-IJ STATIC} D1THICT OOIJMT 
i SOUTHKM N DIGTHICT OK NKW YOMK 


SKCl.'KITiES AND EXCHANGE COMMISSION, 

Plaintiff; 


-ngainst- 


SAMUKL H. SLOAN ft CO. 
SAMUEL H. SLOAN, 


Defendant 


71 Civil ?69i> KJW 
Judge Ward 

NOTICE OF MOTION 


II 

11 

I Sirs 

PLEASE TAKE NOTICE that upon the annoxed affidavit of 

! 

. » r 

Samuel H. Sloan, sworn to on the - ^ day of October, 1973 
! and the exhibits attached thereto and upon the Speical 
|l Supplementary Affidavit of Samuel H. Sloan dated • on the 
! U;th day of Octobor, 1973 and on the summons and complaint 

I I and all the papers and proceedings before this court, 

J dofendant will move this court at the U.S. Court House, 

j Foloy Square, Now York, N.Y. 10007 on the day of 

■ . , c 

i November, 1973 at M. or as soon thereafter as defendant 
' can bo heard (1) for an ordor dismissing the complaint 
I or in the alternative vacating tho preliminary injunction 

j of Juno 24, 1971 on the grounds that:(a) tho complaint fails 

!l 

to stute a claim upon which relief can be grantod; (b) plaintiff 

I 

j has failed to prosecute; (c) the terms of the injunction have 
| been fulfilled, certain allegations in the complaint have 
: been provon untrue, and the capital deficioncios, if any, 

| have been cured; (d) plaintiff has failed to Join a necessary 
party; (o) the court lacks subjoct matter Jurisdiction; 

(f) tho existence of the injunction places an unreasonable 


j; burdon upon defendant; (g) tho action is barred by res 
|j Judicata; (h) plaintiff has withhold documentary evidence 
J| in its possossion which disproves certain allegations of 
1 plaintiff; (i) it is in the public interest for this action 
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jj to 1)0 dismlasod; (J) plaintiff has sought to deprivo defondant 
|j ° r h,a const!tutlonul rights; und (k) the soctions of tho 
j Securities Exchango Act or 1934 and the rulos thereunder 
i which defendant is allowed to have violated are unconstitutional; I 
j 12) for an order staying the effectiveness of any order which 

j| might issue as a result of nn Administrative Proceeding before 

ji 

! the Securities and Exchange Commission on the ground that the 
j initial decision was based upon false testimony by officers 
| of the Commi33ion causod by impropor conduct by the S.E.C. 
nttornoy handling tho case; (3) for an order pursuant to Buie 

l| 

34(b) of the Federal Buies of Civil Procedure requiring 
plaintiff to produce a copy of all transcripts of oral 
j depositions taken by plaintiff during its investigation 
| of defendant and for all papers, records, internal memoranda, 

|, and work sheets prepared by plaintiff in accordance with its 
|l investigation of defendant and for all deposit slips, trial 
II balances, stock record listings, and other records and 
! correspondence of defendant which plaintiff has in his pos- 

j 

|| session including letters which defendant has written to 
ij plaintiff, on tho grounds such transcripts and documents 
j aro nocessary to the dofonso of defendant; (4) for an order 
I pormitting defendant to take oral depositions of officers 

I 

j of tho Commission on the ground that such depositions are 
necossary to his defense; and (5) for an order awarding out 
of pockot costs defendant has incurred as a result of this 
action and tho rolated administrative proceeding on the 
ground that plaintiff has acted with malfoasance in connection 
with this action and in any caso the prevailing party is 
entitled to obtain costs. 

Yours, etc. 

SAMUEL H. SLOAN 
Defendant ', pro se. 
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; UNJTKD statk:; district court 

;■ SOUTH‘•UN D1HTKICT OF NEW YORK 
i! -- x 

ij • 

Ji SECURITIES AND EXCHANGE COMMISSION, 

I: Plaintiff, s 

l • 

ji -against- * 

SAMUEL il. SLOAN At CO. ! 

I! SAMUEL H. SLOAN, 

'I • 

I; Dofendant. 


Stato of New York ) 
i : as.: 

|i County of Now York ) 


71 Civil 2695 RJW 
Judge Ward 

AFFIDAVIT IN SUPPORT 
OF MOTION 


Samuel II. Sloan, being duly sworn, deposes and says: 

ji 

1. I am tho dofondnnt in the above entitled action. 

2. I mako this affidavit in support of a motion to obtain 

i 

j the following relief: (1) to dismiss the complaint or in tho 

i alternative to vacate the preliminary injunction; (2) to 

|| 

I stay the effectiveness of any order which might issue 
jj as a result of an Administrative Proceeding before the 
j 1 Securities and Exchange Commission; (3) for an order pursuant 
!| to Rule 34(b) of tho Federal Rules of Civil Procedure requiring 
plaintiff to produco a copy of all transcripts of oral de- 
i| positions taken by plaintiff during its investigation of 
defendant and for all papers, records, internal memoranda, 
and work shoets preparod by plaintiff in the course of its 
investigation of dofendant end for all deposit slips, trial 
; balances, 3tock rocord listings and other records and corros- 
I pondonco of defendant's which pluintiff has in its possession, 
j (4) for an order permitting dofendant to take oral depositions 
|| of cortuin officors of the Commission and (5) for an award 
j| of costs dofondunt has incurrod as a rosult of this action. 

3. The motion to dismiss should be granted on the grounds 
i of insufficiency of the complaint. The complaint consists 

of broad allegations of violations of various sections of the 
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jj Socurl ties Kxchango Act of JW, nnd tho rules under .that 
J| Act. Rulo 9(b) of tho Fedoral liulos of Civil Procedure re- 
quires that when fraud is alleged tho circumstances contituting 
: fraud must be stated with particularity. Plaintiff has failed 
;! to do this * Mother the complaint attempts to establish a 
ij courso of action by innuendo rather than by evidence. 

Paragraph A of the complaint states: 

j , . "rSMuwit to Section 5(a)(1) of said Act, 

plaintiff haa notified 3.I.P.C. of tho firm's 
apparent financial difficulties." 

1|. From a roading of this paragraph one would infer 

that dofondant was apparontly experiencing financial difficulties. 

Such was not tho case. At tho time of the filing of the 

complaint, plaintiff had no evidence in its possession that 

dofendant was thon oxporioncing financial difficulties nor 

has such ovidonco devolopod in tho two and one half years 

that havo passed since the complaint was filed. I 

I 

5. Paragraph 10 of tho complaint makes the following j 

allegation: 

i 

* i 

"... said dofondants have permitted and aro 
not permitting tho aggregate indebtedness of defendant i 
•Sloan Ac Co. to all othor persons to exceed two 
thousand (?, 000) per centum of it 3 Net Capital." ' 

(omphnsls supplied.) 


' 

This statement runs contrary to the implications of para¬ 
graph h. Apparontly plaintiff takoa the position that even * 
if dofondant wero not in violation of the "Not Capital Rulo" 
at tho time the complaint was filed, the fact that violations 
of its rules had occurrod prior to the filing of the complaint 
was sufficient grounds to sustain this action. This view 
was rojoctod by tho court in S.E.C. v..Casper Rogers.( 19 *. f. Su PP tfk 
This doclsion established the point that a net capital 
dofoct and a violation of the net capital and bookkeeping 
unliko tho violations of othor S.E.C. rulos. Paragraph 
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I, 

i! 

i 

!j 


I 

j! 10 faila l.o nllor.o with nuffjrjont particulnrity tho wtiy 

l| in which tho capital rulo wan violatod 9 what computations 

i| 

li woro irivolvod, and upon what dates these computations 

.! woro based. Lncking swell information dofondant is unable 

!' 

I; to answor tho allegations in this paragraph or to prepare 
li his case for trial. 

ji 

6. Paragraph 11; of the complaintmakes allegations which 
jl have subsequently been proven to be false. This paragraph 
jj stato3: 


"... said defondants are permitting and have 
pormlttod dofondant Sloan fr Co. to engage in the 
business of effecting transactions in securities for 
tho a ccounts of othors and for its own account 
and 3uring this period it has been and is now 
making use of the mulls and moans and instrumentalities 
of intorstato commorco to offeet transactions in 
and to tnduco its public customors to purchase and 
sell securities . . . ." 

(omphasis supplied.) 


7. Pursuant to on agreement botween tho parties and 
j; ombodiod by the Court in tho ontry of the order of preliminary 
; injunction an audit was conducted of defendant's books and 
! records by a cortifiod public acoountant designated by 
i| tho Commission for the purpose of determining whether defendant 

i! 

had any public customers. The results of this audit were 
! submitted to tho Commission on July 29, 1971 and accepted 
| by them. This audit revealed that defondant had no public 
| customers and further tint he had capital of $14.0,770.32. A 
| copy of tho roport of the accountant is attached hereto 
j and marked Exhibit A. 

0. Paragraph 16 makes further innuendos which have since 
| been proven false. It states in part: 


"Furthermore, Sloan & Co. had oortaln customors 
whoso accounts do not appoar on its books and 
rocorda and consequently, neither it nor the 
Commission is able to determino what monies are 
due and owing from time to time, nor is it possible 
to ascertain from the ourront condition of Sloan 
ft Co.'s books and records whether any other customers 
of Sloan ft Co., In fact exist." 

(omphasis supplied.) 


66 








I 

I 

I 

I 

I 

Thin r«lao allocation wns completely -eluted by the 
I roport Propped by tho accountant designated by tho Commission. 

|| The accountant statod that defendant maintained an exceptionally 
I n ° od contr °l ovor its rocords of foils to deliver and fails 
j t0 rocoivo - He oxporioncod no difficulties with the audit 
j! n ° r dld he havo "»* trouble determining that defendant had 
j n ° pUblK customora. The fact is that the Commission invest- 
jj igntor, Hr. Kanoff, had mado no effort to visit the offices 
j( of dor9ndan t and examine his records during the poriod 
ij immodir »toly proceeding the filing of tho complaint. While 
i ho did come to the office from time to time, his visits 
j wore brief and only for tho purpose of picking up trial 
| balancos. Neither Mr. Kanoff nor any other representative 
|j ° f tho Commission mado an offort to look at the other records 
j of defendant during the poriod Just before tho complaint 
| was fllod ‘ Therefore, plaintiff had no evidence on which to 
J base tho claim asserted in paragraph 16 of tho complaint 

9. Paragraph 17 of tho complaintcontains wild allocations 
j which are not merely false but are designed with malicious 
j intent. Tho purpose of this paragraph is to stampede the 
j court into bolioving that oomo mnssive fraud is in the midst 
j of being porpotratod. Defendant did not owo funds or 
jl socurltlos to any individuals. Ho did have open contractual 
| committments with other brokors in the form of fails to deliver and 
I receivo. Contracts of thi3 sort are settled on a delivery 
j vorsus payment basis. All of the funds and securities in 
I hi3 P° 33 «33ion bolongod to him and to him alono. since all 
tho funds and securities on hand woro tho property of defendant 
thoro was no reason to beliovo that he was likely to waste 
or misappropriate his own assots. 

10. Tho complaint as a wholo in no way represents an offort 
J to P rovid3 protection for the public. Rather it la a blatant 
attempt to dostroy tho businoss of defendant based on false 

67 


V. 





jj roprosont.nl.iona. This complaint la not unique. Tho .Commission 
|J hus nctod with malfousunco on many othor occasions. IJnfortun-- 

!l ntely, nlmoat nono of tho victims of official acts of this 

ij 

; sort have had tho courupo to fight on agoncy with an all 

i| 

porvaaivo authority auch as that of tho S.K.C. Staff attorneys 

l 

'! of tho S.E.U. aro virtually froo to act with impunity and 
to ignore tho cannons of lop.nl othica. Civil proceedings 
i such na thla ono aro not conductod under a truo advorsary 
!j ayotom. Mad an attorney in private practice conducted him- 
!• self in tho manner tho S.E.C. attorneys havo conducted them- 
I selves in thia civil proceeding, the related adminiathative 

!j proceedinp, and tho over-all investigation of defendant's 

[l 

i activitioa, they would not last five minutoa in open court 

j! and would risk being di3barrod. The three attorneys who pro- 

1 

|i pared the memorandum of law in support of a motion for a 
i| temporary restraining order acted with utter irresponsibility. 

'j The Commission, represented by its legal staff, has made 

: l 

ij representations to this court and to the Administrative Law 
Judge which are complotely contradlctod by evidence available 
to them but not available to defendant. These matters are 
J described in detail in the Special Supplementary Affidavit. 

! Tho fact is that thoro are only on increasingly small number 
1 of brokors and doalors who havo never boon suspended, censured, 

1 fined, enjoined, or barred from tho securities business as 
; a result of actions by the Commission or by the so-called 
self-regulatory agencies it regulatos. Because of the small 
| number of brokers who are loft in a businoss, which is 
vital to tho economy of this nation, it is against the public 
interest for the courts to permit thia trend to continue. 
Consoquontly, it is in the public intorest for this action 
to be dismiasod. 

11. The complaint is insufficient in that it does not 
allego that anyono has boon damaged by the acts of defendant, 
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! 

•I 

j' 

neithor doos it allogo scicntor or intont to defraud. At the 
ij administrative procooding, which was based on the sane facts 
|| as this civil procooding, the Commission fnilod to allo c o either 
actual damages or willfulness. It is a well ostoblishod 
jl principlo of law that more toehnical violations of rules 

i! 4 , 

aro not in and of thomsclvoa actionnblo. 

'j 

1 ;> . Plaintiff has proernstinntod for two and ono half 
: yoara ,n tho Prosecution of this action. For that reason, this 
j action should bo dismissed for failuro to prosocute. Plaintiff 
has not prosocutod because it has no ovidonce to support the 
,1 statements made in tho complaint and also because it feels 
j that the preliminary injunction chants it its full romody, 

I Evon thourh a preliminary injunction is intonded by its naturo 
j to b0 only tomporary, plaintiff has treatod this injunction 
'i aa th ough it woro, in fact, normanont. Defendant originally 
|j consontod to tho preliminary injunction only because he 
, bolievod it would bo a short period of time before the case 
;i camo to tplnl * Had h e known the Commission wna going to 
!; U3 ° ^** Q3 il was he would not have consented. 

13. Tho complaint fails to 3tato a claim on which relief 

ii oan 00 Fronted. Since tho complaint does not claim that 

ji 

aotual damaros havo occurred or that defendant actod with 

j' 

!j w iH fu l intent to defraud, tho action should be dismissed. 

li|.. This court lacks Jurisdiction bocauae tho amount 
|j in controversy does not oxceod $10,000. Since no damages 
j are claimod, thoso damages cannot be liquidatod. The U.S. 
^District Courts aro courts of limitod Jurisdiction. If the 
, court doos not possoss original Jurisdiction, tho partios 
f cannot wnivo tho Jurisdictional roquiromont or consent to 

!i 

Jurisdiction. 

ll>. Tho action should bo dismissed for failure to Join 
an indispensable party. Paragraph 12 of tho complaint alleges 
certain events over which defendant Sloan did not have complete 
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control. .'Unco plaintiff lino mndo no attempt to Join-nil tho 
parties, thin notion should ho dismissed. 

16. Uoprosontatlvon of plnlntirr hnvo acted In such 
I “ Wny nn t0 do P rivo dofondant of hla rights undor tho Fourth 
j) Amendment of tho U.S. Constitution. Thoao acts are described 
'! in r ' r ° al dotnll in tiio Spocinl Supplimontal Affidavit. 

IV. Plaintiff has sought to restrain dofondant from personally 
, buying and aolling socurition. Defendant maintains that in 
passing tho Securities Kxchnngo Act of 1934, Congross sought 
to rorulate brokers who buy and soli securities for the public, 
j Defendant further maintains that it was not the intent of 
ii ConRro3s to permit tho S.E.C. to regulate indiv '.duals who 
|; °° nfine their activities solely to the purchase and sale of 
ij 3ecur ^ties for themselves. Dofondant has requested a no-action 
jj lottor which would permit him to transact securities business 
j M bc has in th0 P ft3t without being registered as a broker- 
1 dealer with the S.E.C. This request was denied. A copy of 

tho lottor from tho Commission denying the request is attached 
jj hereto and rnarkod Exhibit ». 

lb. iho sections of the Socurities Exchango Act of 1931; 
jj Vhlch P rovido for tho registration and regulation of brokers 
j| and doalor3 “re unconstitutional. Under the U.S. Constitution, 
j. the S.E.C. must limit itself to tho investigation and prosecution 
jj of ootions wnich involvo common law fraud. The regulation 
! of tho industry should bo undertaken by tho securities 
lj oxc han r 6s and tho national Association of Securities Dealers. 

I| Defandn ht is not a mombor of a stock exchange or of the NASD, 
jj At P roson t, the rules of the S.E.C. place an unreasonable 
burdon on defondant and all othor brokers and dealers. The 

lj 

jj Commission is destroying tho socuritios industry by over- 
rogulation. 

19. The actions of plaintiff havo cauaod defendant to be 
subject to triple Jepordy. First defendant is required to 
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|l dofend himaolf in thin civil procooding. Secondly, it has 
' boon noccssary for dofondant to defend hinsolf in an 

administrative procooding ba3od on tho sumo facts a3 this 

I 

II civil proceeding. Thirdly, dofondant is subject to criminal 
liability basod on tho preliminary injection, which has 

i 

j, boon a provisional romedy.in this procooding. Officers of 

l 

; plaintiff have stated that dofondant might be imprisoned for 
ij acts describod in the complaint and for subsequent acts. 

! i Tho complaint should be dismissed on this ground and on the 
■j grounds of lios .Tudicata. 

l| po. Plaintiff has attemptod to do3troy defendant's 
| business. From Juno 1(3, 1971 to June 20, 1971 plaintiff 

instructod Chemical hank not to pay any checks issued by 

il 

It dofondant evon though the temporary restraining order signed 
by Judge McLoan expressly pormitted the payment of these 

]! 

checks. A copy of the bank statoment involving these 
lj dates i 3 attached heroto and markod Exhibit C. By causing 

:i 

ii the bank not to pay any checks, plaintiff effectively coerced 
l! dofondant into consenting to the preliminary injunction. 

ij If dofondant had resisted, his reputation would have been 
so damarod in Wall Stroot that a victory in court would have 
ij boen u pliyrric victory. These circumstances are described 
! in detail in the Spocial Supplemental Affidavit. 

21. Dofondant was approached by an individual named 

! Joe Iny who was interested in investing a substantial amount 
i of capital into defendant's business. Ultimately, the deal 
^ was novor consumatod because of the prohibitive restrictions 
! placod by the S.E.C. rules on subordinated loons which are 
i to bo considorod goodcapital. 

22. If the motion to dismiss is denied, the preliminary 
injunction should bo vacated. Plaintiff originally obtained 
tho injunction by coercing dofondant in the manner described 
in paragraph 20. The terms of the preliminary injunction 








Il 


wore fuirillod with tho rilin'' of tho cortifiod report con- 
i tainod in Exhibit A. Since that timo dofondant has filed 
ij two cortifiod financial stulomonts with tho Commission which 
i snow dofondant to bo in capital compliance. These statements 
;i nrc attached horoto and markod Exhibits D and E. 

!i a’hoy domonstrato that dofondant had cured any capital deficien¬ 
cies willch may havo existed previously. The existence of 
tho injunction placos an unreasonable burdon on defendant. 

I Defendant was enjoined from violations of the "Net Capital 
i Rule." Tho new net capital rulo, Rule I5c3- 3 » ia so complicated 
ji that only the S.E.C. attorneys who drafted the rule and the 


t; attorneys for major brokerage firms who specialize in this 
ono rule can bo 3 aid to understand it fully. In addition, 

i 

^ tho more oxistcnco of tho injunction has prejudiced defendant, 
j! lindor Rule .?!?2(c)(4) of Ror.ulation A of the Securities and 
Exchange Commission ho is not permitted to under o^lce a 
Hoyulatiori A offorinr of securities. Furthermore, under Section 

l! 9(a)(2) of the Investmont Company Act of 1940 he may not 

|l 

:l 3 orvo in the capacity of an omployeo, officer, director, 
jj membor of an advisory board, or investment advisor. The 
; Commission has troatod this injunction in such a way as to 
I effectively bar dofondant from amondiny his brokor dealer 
i registration, from soexinr employment with anothor brokerage 
1 firm, and from yoiny out of t,ho securities business. This 

i 

I is described in tho Qpocinl Supplomtary Affidavit. 

23. Plaintiff has used tho existonco of the preliminary 
1 injunction ns tho bnsis for an administrative proceeding to 








* 


rovoko dofondant•s brokor doalor registration in accordance 

i 

| with soction l!>(b) (£) (c) of tho Exchanyo Act. Plaintiff 
|| dolayod till a civil procoodlnr. intontionally for tho purposo 


I of keeping it boforo tho courts until Octobor 1972 when tho 
j administration hoariny wa3 iioid. Defendant maintains that 
I this is improper sinco tho preliminary injunction was nover 





! intended t.o bo n final determination of this uction on the 
merits alth'urh the IJmnmi an ion has treated It nn such. 

i'll. The offoctlvonoaa ol’ any order resulting from tho 

i, 

adm'niatrativo prooonding should ho stnyod by this court. 

This roquosl. is m.'ulo in ncrordonco with tho view exproasod 
' tty members of tho Commission sl.fiff that tho administrative 
proceeding is acillary to this action. Tho Commission offorod 
by way oi’ sol. tTomon*?./order tho ndminstrutivo procooding pro¬ 
vided that dofendunt wouldconsont to a permanent injunction 
!! in this court action. At tho administrative hearing the throe 
Commission witnesses other than defondant testified falsely. 

'l 

ii Bruder testified he did not roceivo a deposit slip from 
Bloan showing a deposit of $10,000. Kanoff testified he did 

!| 

il not receive an April, 1971 trial balance from Sloan and that 

i] 

I, ho visited tho offices of Sloan on August 10 and August 12, 1971 

|i 

I and observed Sloan buying and soiling socuritiea. Rashes 

! reforrod to these specific points in testimony in his adminis- 
■' trative law brief oven though ho had in his possession tho 

|i 

i! deposit slip which provod 3rudcr's testimony to bo faise. 

Thoso circumstances aro doscribjd in detail in the Spoclnl 

|| 

] Supplementary Affidavit. 

25. Tho testimony by officors of tho Commission in the 

i' 

.1 adminisLrutivo hearing was controdictod by two certified 

i 

ij financial statements propared for filing with ’he Commission, 
j Thoso financial statomonts and bills, cancelled checks and 
' related corrospondenco are attached hereto and marked Exhibits 

i! 

, F and 0. 

26. In accordance with Hulo 36-(6) of tho Federal Rules 
of Civil Procedure defondant should bo permitted discovery 

II 

|j of tho following documents: (1) All papers, rocords, internal 
i momorundu, and work shoets propurod by plaintiff pursuant 

1 to 1ts investigation of defendant; (2) all doposit slips, 

I 

i trial balnncos, stock record listings and other records ond 



t 





corroapondonoo which pluintirf hua in its possession including 
lottors sont by dol'ondnnt to plaintiff and (j) all transcripts 
of oral depositions takon by plaintiff during its investigation 
of defendant including but not llmltod to depositions given 
|j by Joo Tny, Zia Karoshi, Dominok Fiorose, Kartin London, 
day Loon, und Lam Sloan. Plaintiff has refused to provide 
lj this material to defendant. Tho material is necessary for 
, the preparation of his defense and will serve to establish 
the allegations made in this affidavit and in the Special 
i Supplemental Affidavit. This material will also serve to 
discredit tho findings in tho Administrative proceeding. 

h 

27. Defendant should be granted the opportunity to take 

depositions of tho following officers of the Commission: 

.j 

Sheldon Kanoff, Arthur 3ruder, William Nortman, Alan Rashes, 
Jeromo Salvors, and Ralph H. Tracy. Defendant needs these 
' depositions to establish the truth of the allegations made 
!| in tho Special Supplemental Affidavit. Plaintiff has stated 
by tolophono und by a lottor from Thomas R. Boirne that it 
|j will rosist any attempts to obtain the testimony of any Com- 
j mission officor and will movo to quash any subpoona issued 
|| in connection with such attempts. Plaintiff has tho powor 
to obtain tho testimony from defendant at any time at its 

will and has used this power on many occasions. It is appro- 

i| 

|| priate and in tho interest of fair play that defendant be 
allowod to obtain the testimony of the officers of plaintiff, 
prior to tho timo of trial. Dofondant noeds this testimony 

lj „ 

•I to preparo his dofenso. Bofore the administrative hearing, 

, defondant had no idea what the testimony of Brudor and 

|| 

I; Kanoff would bo until they tostifiod. Dofondant should not 
|i be roquirod to labor under such a sovoro handicap in this 


civil proceeding. 

20. Dofondant should be ontitlod to an award of costs 
upon dismissal of this action. It is normal for the court 





I 

I 

j 1 to lurilco nn award of coals to the prevailing party in a civil 

| notion. However, ninco plaintiff in this caao la the United 

! 

Staton Government, defendant ia foarful that the court 
| might bo disinolinod to make an award of costs. Defendant 

i| 

ij boliovos that it is impoanihlo aa a practical matter for 
dofondnnt over to rocover any of tho incalculable damages 
j, which defendant hna 3tifCored aa a roault of tho bringing of 
, thia notion nnd tho impropor nct3 by officers of tho Com- 
, mission which nro dotniled in the Special Supplemental Affidavit. , 
| Therefore, defendant bolievoa plnintiff should pay him the full 
l amount of actual out of pockot expenses he has incurrod as 
: ua result of legal nnd accounting costs related to this action. 

I These coat3 are aa follows: $1250 for a court ordered financial 
{j atatomont /is of Juno 30, 1971; $750 for trial balances re- 

, quo3t.od by tho Commission; $000 for a cortifiod financial 

I 

ji statement as of July 31, 1972, (this latter cost is included 
ij as a legitimate oxpenso related to this action because the 

| S.E.C. required a soporate financial stntementfor defendant's 

j 

j X-17A-5 filing 83 a result of tho administrative proceeding); 

| $1500 for Attorney Hoy L. Woi33 who roprosented defendant in 
this action during 1971-2; and $2900 for Attorney Hobort 

| 

j! W. Taylor who lias roprosontod defendant in this action from 
1972 to tno prosont. Thia comoa to a total of $7200.00. 

: Copies of aomo but not all of tho bills, recoipts, and cancelled 

I * 

| chocks nro attnehod horeto and markod Exhibit H. 

29. A word is in order regarding attorneys and accountants. 

, Tho S.K.C. exercises regulatory authority over the attorneys 
and accountants who practice boforo the Commission. The 
Commission has tho power to bar an attorney or an accountant 
from practico boforo tho Commission through tho procoss of 
I an administrative procooding. It has exercisod this powor 
j on many occasions. The Commission can also harass an attorney 
or an accountant and his cllonts to the extent that the 
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rolatJonah i p wil.h Ji i 3 clionts Ja dostroyod. In tho.cuao In 
point, nn Jnvoatif/utJvo offioor of U 10 H.K.C. vJnitod my 
oii icc.t Jn or about tho first part of 1973 and naked to aoe 
all ny oorrospondonoo Including billa and rocoipta from 
liobort W, Taylor. iio ulao naked to aoo all tho cancelled 
cnock = 1 paid Hr. Tuylor over a two yoar poriod. V/hen 
1 1 fniled to produco ono of thcao cancelled chocks immediately 
ho r.ado statements which would have intimidated mo had I 
not boon a votoran in doalin(- with officor 3 of tho Commission. 
Ho mado photocopies of all this material and later callod me 
four or fivo timos to aak mo further questions about my 
relationship witn Hr. Taylor. Had I boon a typical client, 
full of fo nr of tho Oommisaion, and had 1 not had complete 
coniidonco in Hr. Taylor*a ability no an attorney, I would 
ij havo discontinued his acrvicos immediately and obtainod another- 
|, attornoy. Tills would havo boon difficult because thore aro 
few attorneys who aro willing to practice before tho Commission 
and to roprosent snail broker doalors. My confidence in Mr. 
Taylor was buttros-nd by tho fact that Mr. Joo Barton, who 
has sinco retired from tho Commission, roforrod mo to him 
initially. . owovor, while Hr. Taylor has novor told mo so 
himsolt, I iiavc stror.y roanon to bcliove that t.ho S.E.C. 
has throntonod him with administrative action pnrtly because 
i of liis roprosontation of mo. Jt is my improssion that Mr. 
j VnyloP I’oproaonta or ha3 reprosentod about forty stock brokoraro 
firms, do lia3 sorvod brokorayo clients for ?.2 yoars. Since 
ho is perhaps tho only specialist in this fiold, hia loss would 
do front harm to tho securities industry and to mo personally. 

,1 

30. fir. Taylor Jins the ri/'ht to charno mo a lot of monoy 
ji for tho sorvicos ho porformn. Those services include 3 uch 
1 ministerial functions as providing a modium of communication 
I' botwoon myoolf and U 10 Commission, homo attorneys do not 
ovon chnryo for routino tolopliono calls. Howovor, I know from 
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«!•:*t 1 in •'* wit.ii tho '‘oiibi i 33 ion that ovnn tho noat innoconi 
tolophono converse!,ioti can rufflo t.holr feathers and nmiao 
Uu,n 10 dr«aUe ftfiUcv.. ’ol.h Mr. Wo inn and Mr. Tnylor 

; hnv0 11,0 ooohopiI o nocoasRy t.o prosorvo thoir loyal prnotico. 
rt. '*i noconnnry ror from to nlny on yood torms with tho 
'iormir.nion. The Commission on in itn powor tno ability to 
tiu3 - no.- .. n reputation u:.d practico of noth of tnosc men arid 
o::io . net "3t do constantly i.i tlioir minds in thoir loyal 
, represent. - : on o" mo and oi-hcr clionts similarly situated. 

oi. - . r. .’'-'an and 1 . 1 *. Taylor nave 3tron ly ur,~cd no to consent 
oo *:.o per. anent injunction and to r;o alony witn any sanctions 
tiio C. my v/ish to imposo upon mo. I r.oto by roadiny tho 
..ov.' 1 or a i,aw .Journal that l.lio S.E.C. soems to bo ablo to obtain 
u consent decroo or otiior form of consureahip from any one 
it i/iahcs to punish without a finht. My lnwyors, Trionds, 
family, ant business associates and pooplo whose opinions 
1 1 respect have universally uryod mo to make no offort 

j 

to rirht ti:o o.iJ.C. both Mr. Weiss and Mr. Taylor have stonrly 
advised no not to make any statements which miyht be interpreted 
, Q3 boinrer : tical of tne Commission. At tho hoar in/* boforo thi 3 

I 

Court on uuno hp, 1971* I wanted to jump up and toll Judyo 
iici.oan on Luo record that i folt T was bciny coerced by tho 
Comni33ion into nyreoinr, to a preliminary injunction. Mr. 

I 

Weiss restrained no from doirr- so. At tho administrative 
hearJnr i wanted to rive certain testimony which would have, 

1 in o rather renoto way, nnponrod to bo critical of tho Com- 

I 

! mission. Mr. Ya, lor, ns my nttornoy, advisod mo not to do so. 

;! I followed his advice. 

31. It is with y.roat reluctance that ! mnko this motion 

!! 

J pro so. .11. is not my dosiro to burdon this court with tho 

j 1 

rninblinyo of a man wiio ha3 no formal lo/*nl training* I nm 
woll awaro of the joko that, a man who acts a 3 his own lawyor 
1 lias n fool for a client, ] prepared my own motion papors solely 
!: as a mnttor of nocossity. I do not beliovo there is a sinclo 
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attorney in !iow Vork City who would ho propnrod to mako u 
motion of this sort under tliono oircumntuncoa. I startod to 
roud and atudy tiio law in the middle of I'HH bocauso I 
rotil ’-. 0(1 t.’int I would be forcod to play a major role in tho 
preparation o f ny own dofonse in this civil action. 1 am 
nuoationinr. t!io pewors of tho S.E.C. on constitutional C rounds 
bocauao J boliovo that today, ospocially in the a^e of 
Viator ’ate, tno tine haa come to question tho authority of 
those wiio roproaont tho povornmont. I would liko to believe 
tout tl«:.ialclnn of this motion will bo tho first atop in an 
offoru to dismantle a r.ovornmontal apency wnich has a profound 
ocononic effoct on tno lives of all Americans and which I 
feel strongly haa attempted to doprivo mo of my conatitutional 
rights. 

!'/:iilKJ',VOlfS, defondant rospoctfully prays that thi 3 court 
• rant his notion (1) for an ordor dismissing tho complaint 
or in tiio alternative vaentinr. tho preliminary injunction 
of .Tuno ?)\, 1971; <?) for an ordor staying tho offoctivoneas 
of any order which mlpht issuo aa a roault of an Administrative 
i Procoodinr bororo tno .".ceuritioa ^xchanpo Commission; 

(j) Tor an ordor pursuant to ilulo 3l|(b) of the Foderal Hules 

f 

of Civil Procoduro roquirir. • plaintiff to produce a copy of 
all transcripts of oral depositions takon by plaintiff during 
its i nvos t. i pat ion of dofendant and for all papers, rocords, 
j! intornal memoranda, and work shoots proparod by plaintiff 
in tho courso of its invostination of defendant and for all 
deposit slips, trial balanros, stock rocord listings, and other 
!, rocords and corrospondoncc of dofondant v»hich plaintiff has 
.j in Its possession including lottors which defendant hus written 
to plaintiff; (l|) for on ordor pormittinr: dofondant to take 
|j oral dopositiona of officors of tlie Commission and (^) for 
jj an ordor awardinj* out of pockot co3ta dofondant lias incurred 
na a roault of this action and the rolatod administrative 
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procoodinn. 


Sworn to before me this 

day of October, 1973. 


SAMUEL H. SUDAN 


• X, - 


/ f )/ 

• A .4 ,1 / >*'/ 

: 1 / < 


NOTARY PUBLIC r M ; -- 

f* « •« v*r|f 

Q>n,UlifJ in U i , ‘ 

*«"***»» l mm, 
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Defendant Samuel H. Sloan ("Sloan") moves to 
dismiss the complaint, or in the alternative, to vacate 
the preliminary injunction in this action and for various 
other relief. For the reasons set forth below, the motion 
is in all respects denied. 

On June 24, 1971, this Court entered an order , 
on consent, which preliminarily enjoined Samuel H. Sloan 
& Co. ("Sloan & Co.") and Sloan from further violations 
of the Securities and Exchange Commission's ("the Commission") 
net capital and bookkeeping rules. Thereafter, on April 
25, 1972 the Commission instituted public administrative 
proceedings against Sloan & Co. and Sloan based upon al¬ 
legations by its Division of Enforcement that Sloan & Co. 
and Sloan had wilfully violated the net capital and book- 
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keeping rules as well as other provisions of the federal 
securities laws. The purpose of those proceedings was to 
determine whether the allegations of violations set forth 
in the Commission's Order for Proceedings were true and, 
if so, what, if any, remedial action was appropriate. 

A hearing was held beginning on October 30, 1972 
and continuing through November 1, 1972 before an Administrative 
Law Judge. Sloan was represented by Robert W. Taylor, the at¬ 
torney who has represented him in the instant action up to 
the filing of the present motion which was made pro se . 

On April 25, 1973 the Administrative Law Judge filed 
his Initial Decision in which he concluded that "the record 
of the registrant and Sloan as evidenced by the violations 
found in this proceeding, reflect an unwillingness or a 
lack of capacity to operate as a broker-dealer in conformity 
with applicable law and regulations." He ordered that the 
registration of Sloan & Co. as a broker-dealer be revoked and 
that Sloan be barred from association with a broker-dealer. 

This decision is presently on review to the Commission. 

Since February, 1973 this Court has held four 
pre-trial conferences all of which were attended by counsel 
for the parties. At the most recent conference, in October, 
1973, the Court set the case down for trial on December 10, 

1973, all efforts to dispose of this matter by agreement of 
the parties having proved futile. 
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*• 


Sloan's pro se motion for an order dismissing 
the complaint or vacating the preliminary injunction and 
other relief, served approximately one month before trial 
in this matter is scheduled, appears to be a misguided 
attempt to impede rather than advance the disposition of this 
litigation. The Court notes that Mr. Sloan is not a stranger 
to litigation in this Court. In Sloan v. Nixon (73 Civ. 2230), 
an attempt was made to enjoin President Nixon from continuing 
in office. Judge Bauman, in dismissing that suit, commented 
that Sloan's action was the "nadir" of "many misguided law¬ 
suits" seen over a lifetime. 

The issues raised by Sloan on the present motion 
are totally lacking in substance. His incomplete papers (no 
memorandum of law was filed) fail to present any facts or 
legal arguments to support his contention that the relief 
heretofore sought and obtained against him and his firm is 
unjustified. This decision will deal briefly with Sloan's 
contentions. 

The plaintiff fails to state a claim upon which relief could 
be granted. _____ — 

The claim on which this request for relief is based 
is that Sloan endangered the investing public by operating 
the firm of Sloan «. Co. in violation of the federal securities 
laws. Specifically, at the time the preliminary injunction 
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was entered, the complaint alleges that Sloan & Co. and 

Sloan were operating while in violation of the net capital 

rule. Sloan places great emphasis on the fact that the 

complaint contains a typographical error in that the words 

"now permitting. . ." read "not permitting. . ." with regard 

to net capital violations. However, a full reading of 

paragraph 10 of the complaint leaves no doubt that what 

is alleged is that from some time prior to January 29, 1971 

to the date of the complaint, June 17, 1971, Sloan & Co. 

was violating and Sloan, aiding and abetting violations of « 

the net capital rule. 

Sloan's claim in his moving papers that there 
is no basis for an allegation of financial difficulty is 
one of the issues to be determined at the trial on December 
10, 1973. Clearly, the complaint states a claim on which „ 

relief can be granted. \ 

Plaintiff has failed to prosecute . 

It is the general rule that a trial court has the 
inherent power to dismiss an action for failure to prosecute » 

or to comply with the rules of federal procedure or any order 
of the court. There is no evidence "that the plaintiff has 
been dilatory in prosecuting the case or inclined to deliber¬ 
ately disobey any order of the Court for the purpose of delay." 

, • A 

83 

-4- 






Meeker v. Rizley , 324 F.2d 269, 271 (10th Cir. 1963). Nor 
has Sloan explained why he did not move earlier to lift the 
preliminary injunction. At the most recent pre-trial confer¬ 
ence, approximately one month ago, the Court set December 10, 

1973 as the trial date with the consent of counsel for the 
parties. Sloan's unsupported argument that the action should 
be dismissed for failure to prosecute is without merit. 

The terms of the injunction have been fulfilled. Certain 
allegations in the complaint have been proven untrue and 
capital deficiencies, if any, have been cured." _ 

The Commission has represented that it is prepared 
to prove that the terms of the injunction have been violated 
and that the net capital deficiencies which existed previously 
have re-occurred. If, in fact, any of the allegations of 
the complaint are untrue, Sloan will have the opportunity 
to demonstrate this at the forthcoming trial. 

Sloan's claim at this late date that he was coerced 
into consenting to the preliminary injunction is unsupported 
by any credible evidence. Sloan argues that since his bank 
would not honor all of his checks, he was therefore coerced 
into consenting to the preliminary injunction. However, his 
claim of coercion is contradicted by the terms of the injunction 
which states that "No tender, offer, promise or threat of any 
kind whatsoever has been made by plaintiff. Securities and 
Exchange Commission by any principal, officer, agent, or 
representative thereof in consideration of the foregoing 
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consent." On the present state of the record it would 
appear that Sloan voluntarily and on the advice of counsel 
consented to a preliminary injunction. 

Plaintiff has failed to join a necessary par t^. 

Prom the papers it is extremely difficult to 
ascertain Sloan's position in this regard. It appears, 
however, that reference is made to paragraph 12 of the 
complaint regarding the preparation of a financial state¬ 
ment which contained false information. Sloan is apparently 
claiming that the accountant or other party who prepared his 
financial statement should be joined as a necessary party. 

If such is, in fact, his claim, it is without merit. The 
responsibility for filing accurate reports with the Commission, 

is not delegable and therefore rests with Sloan. 

The Court of Appeals for the Second Circuit has 
consistently dismissed petitions to review enforcement-related 
determinations of the Commission. Independent Investo rs 
elective League v. Securities and Frohange Commission. 

NO. 71-1924 (2d Cir.,Nov. 15, 1971)! Lei<;hto n_v. Securiti es 
-a fvohanae Commission , No. 26,458 (2d Cir., Nov. 3, I960), 
eevlnrarl denied , 365 0.8. 886 (1961)! Cf, Peck v. Securi ties 
-a mvchanoe Commission, No. 22,829 (2d Cir., Apr. 7, 1952). 
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The Commission in enforcement proceedings, may 


determine whom it wishes to name as a defendant. It is not 
required to join all parties. 

\ The Court lacks subject matter jurisdiction . 

In the instant case, subject matter jurisdiction 

is expressly conferred by Section 27 of the Securities 

Exchange Act of 1934, as amended, 15 U.S.C. 78aa. 

The extent of the injunction places an unreasonable burden 
upon defendant. ---- 

The Court is of the view that the Commission in its 
original papers made a "proper showing" of need for injunctive 
relief. Securities and Exchange Commission v. Bennett & Co ., 
207 F. Supp. 919 (D.N.J. L962); Securities and Exchange 
Commission v. Broadwall Securities, Inc. , 2*0 F. Supp. 962 
(S.D.N.Y. 1965). 

) "Proper showing" has been defined as a "justifiable 

basis for believing, derived from reasonable inquiry or other 
credible information, that such a state of facts probably 
existed as reasonably would lead the Commission to believe 
that the defendants were engaged . . ."in violation of the 
[ statutes involved. Federal Trade Commission v. Rhoades 

Pharmacal Co ., 191 F.2d 744, 747-748 (7th Cir. 1951). 

The action is barred by res judicata . 

Inasmuch as there has been no final determination of 

this action by any court, res judicata does not apply. See 
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8 F. Supp. 


562, 566 (S.D.N.Y. 1934), wherein the Court held that "the 
ru ie of res judicata is that a final judgment or decree on 
the merits by a court of competent jurisdiction is conclusive 
of the rights of the parties or their privies in all later 
suits on the points and matters determined in the former 
suit". 

The sections of the Securities Exchange Act of 1934 and the 
rules thereunder which the defendant is alleged to ave 
violated are unconstitutional. ___.— - 

As Professor Loss notes, "The question of con¬ 
stitutionality of the SEC statutes generally belongs to a 
bygone day." 1 L. Loss, Securitie s Regulation, 178, n.l, 

2 ed. 1961. The constitutionality of the Securities Exchange 
Act has been upheld in a number of cases. See, e.£. , Wrigh t 
v. Securities and Exchange Commission , 112 F.2d 89 (2d Cir. 
1940); Charles Hughes & Co . v. Securities and E xchangg. 
Commission , 139 F.2d 434 (2d Cir. 1943), cert, deni ed, 321 

U.S. 786 (1944). 

The remaining contentions advanced by defendant in 
support of his motion to dismiss have been considered and 
found by this Court to be so totally lacking in merit as not to 

warrant discussion. 

In seeking an order staying the effectiveness of 
any order which "might" be issued as a result of the administra 
tive proceeding before the Commission, Sloan is premature. 
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As noted above, the Initial Decision revoking Sloan's 
broker-dealer registration and barring him from being 
associated with any broker-dealer in the securities 
industry is presently on review to the Commission. Thus, 

"the long settled rule of judicial administration that no 
one is entitled to judicial relief for a supposed or 
threatened injury until the prescribed administrative 
remedy has been exhausted" applies. Myers v. Bethlehem 
Shipbuilding Corp ., 303 U.S. 41, 50-51 (1938). In the 
event of an unfavorable decision, Sloan has a right to 
appeal to the proper Court of Appeals. Section 25 of the 
Securities Exchange Act of; 1934, as amended, 15 U.S.C. 78y. 

Sloan's claim that the Initial Decision was based 
on false testimony by officers of the Commission and by 
improper conduct of the SEC attorney handling the case is 
likewise premature. Moreover, the credibility of the wit¬ 
nesses was for the trier of the facts, in this case the 
Administrative Law Judge. This claim as well as the claim 
of alleged improper conduct of the SEC attorney handling 
the case should in the first instance be presented to the 
Commission. 

Finally, Sloan requests discovery. As noted above, 
throughout this entire proceeding, Sloan has been represented 
by counsel. Robert W. Taylor, Esq. represented him at all 













h 

pre-trial conferences in this matter. At a pre-trial 
conference on February 9, 1973, Mr. Taylor requested 
adequate time for discovery. The Court granted the request 
and allowed Mr. Taylor 90 days. At this late date with 
the case scheduled for trial in less than one month, al¬ 
lowing Sloan to commence discovery proceedings would only 
serve to unreasonably delay the trial which was scheduled 
for December 10, 1973 with the consent of Mr. Taylor. 

Moreover, Sloan's request to depose the Administra¬ 
tive Law Judge together with the various Commission attorneys 
and investigators would be burdensome and oppressive as well 
as improper. See Hickman v. Taylor , 329 U.S. 495 (1947). 

In any event, the Commission points out that Sloan 
is aware of the bulk of its evidence, since it has been 
previously presented in the public administrative proceeding 
and is contained in the transcripts of the proceeding. 

Accordingly, the motion is in all respects denied. 

It is so ordered. 

Dated: November 20, 1973 
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369 FEDERAL SUPPLEMENT 


SECURITIES AND EXCHANGE 
COMMISSION, Pin In tiff, 
v. 

i/AniUGL II. 'XOAN n CO. and Samuel 
K. Sloan, Defendants. 

No. 71 Civ. 3095. 

United States District Court, 

S. D. New York. 

Aug. 16, 197a 

Proceeding on motion by petition- 
era, ;vf;>ae petition for review of admin¬ 
istrative law judge’s decision in proceed¬ 
ings instituted against them by Securi¬ 


ties and Exchange Commission was 
granted, to require Commission to pro¬ 
duce transcript of hearing before such 
judge for inspection and copying. The 
District Court, Robert J. Ward, J., held 
that Commission could not be required 
to produce transcript for inspection and 
copying. 

Motion denied. 


b Federal Civil Procedure | ";»3 

Discovery need not be. required of 
documents of public record which aro 
equally accessible to all parties. Fed. 
Rules Civ.Proc. rule 34(b), 28 U.S.C.A. 

2. Federal Civil Procedure C=>;.%53 

Where petitioners, whose petition 
for review of administrative law judge’s 
decision in proceedings institi led 
against them by Securities and £* 
change Commission was granted, could 
purchase transcript of hearing before 
such judge from reporting service ar.d it 
was not shown that petitioners were un¬ 
able to pay, Commission could not be re¬ 
quired to produce such transcript for 
inspection and copying by petitioners. 
Fcd.Rules Civ.Proc. rules 26(c), 34(b), 
28 U.S.C.A. 

3. Criminal luiw 01077.2(1)) 

Indigent criminal defendant must 
be provided with stenographic trnn- 
scripts or otherwise affordcu opportuni¬ 
ty for adequate and effective appellate 
review. 


William D. Moran, Regional Adminis¬ 
trator S. E. C., New York City. for 
plaintiff; Jerome Mitchell Selvers, New 
York City, Thomas R. Boirne, Ossining, 
N. Y., of counsel. 

Robert W. Taylor, New York City, for 
defendants. 

ROBERT J. WARD. District Judge. 

This is a motion by defendants far an 
order pursuant to Rule .’Mib), F.-d.R 
Civ.I*. requiring plaintiff to produce for 
inspection and copying the transcript of 
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an administrative hearing hold in tho 
Halter of Samuel II. Sloan, ut ano. 
(Adm.Pro. File No. 3-3080). For the 
reasons hereinafter stated, the motion is 

denied. 

Oa April 23, 1972, the Securities and 
Exchange Commission (“Commission") 
instituted public administrative proceed¬ 
ings against Samuel H. Sloan St Co. and 
Samuel II. Sloan ("respondents") alleg¬ 
ing that respondents had wilfully violat¬ 
ed the Commission’s Net Capital and 
Bookkeeping Rules, as well as other pro¬ 
visions of the federal securities laws. 
The purpose of that proceeding was to 
determine whether the various allega¬ 
tions set forth in the Commission’s or¬ 
der for proceedings were true and, if so, 
what, if any, remedial action was appro¬ 
priate in the public interest. 

From October 30, 1972 to November 1, 
1972, a hearing in the matter was held 
before an Administrative Law Judge. 
Sloan appeared and was represented by 
counsel. A transcript of the hearing 
wau prepared by a reporter employed by 
the C.S.A. Reporting Service and, at the 
conclusion of the hearing, all parties 
were entitled to purchase a copy of the 
transcript, numbering some 443 pages. 
Respondents chose not to do so. 

At the conclusion of the hearing, the 
parties were called upon to file proposed 
findings of fnct and conclusions of law. 
The Commission, which had purchased a 
copy of the transcript, allowed Sloan’s 
counsel to come to its offices and xam- 
inc* its copy of the transcript while he 
was preparing his proposed findings. 

After proposed findings had been 
filed by both sides, the Administrative 
Law Judge rendered an initial decision 
in which he found that the evidence ad¬ 
duced at the hearing supported the Com¬ 
mission's allegations and revoked Sloan 
d Co.’s broker-dealer registration and 
barred Sloan from association with any 
broker-dealer. 

Sloan’s petition for a review of the 
Administrative Law Judge's initial deci¬ 
sion was granted by the Commission on 
May 21, 1973 und Sloan was ordered to 


file his brief within 30 days of receipt 
of the order for review. This action by 
the Commission had the effect of .stay¬ 
ing the sanctions imposed by the Admin¬ 
istrative Law Judge, pending review by 
the Commission. Thus, Sloan was per¬ 
mitted to remain active in the securities 
business for the time being. 

Previously, on May 1G, 1973, Sloan's 
counsel had requested that the Commis¬ 
sion rclca. j the transcript for his u.ic 
for one week. The Commission refused 
counsel’s request. On June 8, simultane¬ 
ously with the filing of this motion, 
Sloan’s counsel requested u 30 day ex¬ 
tension for the filing of his brief in the 
administrative proceeding, stating that 
he wus unable to make use of the New 
York Regional Office’s transcript of tho 
hearing. 

The purpose of discovery is to enable 
a party to discover and inspect material 
information which by reason of an oppo¬ 
nent’s control, would otherwise be una¬ 
vailable for judicial scrutiny. Rule 3l 
of the Federal Rules of Civil Procedure 
provides that relevant and non-privi- 
legcd documents and objects in the pos¬ 
session cf one party be made available to 
the other, thus, eliminating surprise and 
permitting the issues to be simplified 
and the trial to be expedited. United 
States v. Procter and Gamble Co., 14 F. 
R.D. 230, 232 (D.C.N.J.1953). 

In the instant case the transcript ol 
this public hearing is equally available 
to all parties on payment of the lawfully 
prescribed costs. To date, Sloan has 
chosen not to purchase a copy. Instead 
he seeks to obtain a copy by a discovery 
motion. 

[1,2] It is well established that dis¬ 
covery need not be required of docu¬ 
ments of public record which arc equally 
accessible to all parties. Komow v. Sim¬ 
plex Cloth Cutting Machine Co., Inc., 
109 Misc. 358, 179 N.Y.S. 082 (1919), 
uff’d, 191 App.Div. 884. 180 N.Y.S. 942 
(1920). The Court in Knmow held that 
a party is not entitled to discovery and 
inspection of matters of public record 
and denied plaintiff's motion for discov- 
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cry and inspection of the certificate of 
incorporation of defendant corporation. 
The transcript, of Administrative Pro. 
File No. 3-3C80 is availaMc to anyone, 
including Sloan, by purchase from C3A 
Reporting Service. Like the certificate 
of incorporation in Koninw the requested 
transcript is a public document available 
to movant and thus, not discoverable 
from the Commission. 

I.'»] It has been clear since Griffin v. 
Illinois, 3aI i:.3. i2, 7(1 S.Ct. 585, 100 
L.Ed. 801 (i050} that indigent criminal 
dci'cia’.ar.ia muat be provided with steno¬ 
graphic transcripts or otherwise afford¬ 
ed the opportunity for adequate and ef¬ 
fective appellate review. However, in 
the case at bar, which, of course, is not 
a criminal action, Sloan makes no claim 
as to hi nubility to pay for the tran¬ 
script. vbsent a claim and proof of 
Sloan’s inability to pay, it must be as¬ 
sumed that Sloan is financially able to 
purchase the transcript he desires. 

Rather than assorting that Sloan can¬ 
not afford to purchase the transcript, 
hi a co'in.'el claims that "The expense of 

• a*:'.«• tv ..'.scripts are paid by funds allot- 
t •! .» p ..intiff from taxes produced by 

• I "•*..?»; of these United States and 

• • id' .1 Sloan is one of these people.” 
V.'i i.'u ir .aginative, such an nrg- lent is 
no pei'diiaaive. 

it hi- hr.(cl of the Federal Rules of 
Civil i'.wciluri! provides that discovery 
should i c allowed unless the hardship is 
unrea.se nable in the light of the benefits 
to be .secured from the discovery. 
Wright and Miller, Federal 1‘ructice and 
Procedure, Sec. 2214, p. (548. 

To g.'ant Sloan's motion would in the 
future allow ah respondents in adminis¬ 
trative proceedings, regardless of how 
many parties may be involved, to obtain 
a copy of the transcript on motion, 
thereby requiring the Commission to 
purchase additional copies of the tran¬ 
script and placing an undue burden on 
the Commission. 

.The motion is in all reap "ta denied. 

It is so ordered. 


SKCUItlTIUS AND IlXCIIANUIt COM¬ 
MISSION, Plaintiff, 
v. 

Samuel IL SLOAN amt Samuel H. 
Sloan & Co., Defendants. 

Now 71 Civ. 2695. 

United States District Court, 

S. D. New York. 

Jan. 7. 1974. 


Securities and Exchange Commis¬ 
sion brought action seeking injunctive 
and other relief against broker-dealer 
and its sole proprietor for alleged viola¬ 
tions of Securities . Exchange Act of 
1934 nnd rules promulgated thereunder. 
The District Court, Robert J. Ward, J., 
held that evidence established that deal¬ 
er had violntcd provision of Act by fail¬ 
ing to properly maintain, keep current 
and preserve certain of its books and 
records, that dealer violated another pro¬ 
vision by effecting transactions in secu¬ 
rities otherwise than on a national secu¬ 
rities exchange and that defendants, 
while engaged in unlawful nets, prac¬ 
tices nnd course of business, had made 
use of mails and means and instruments 
of transportation and communications in 
interstate commerce, and of means and 
instrumentalities of interstate com¬ 
merce, and effected the transactions oth¬ 
erwise than on a national securities ex¬ 
change. The Court further held that 
permanent injunction would issue. 

Judgment entered accordingly. 


1. Securities Regulation C=>177 

Evidence established that from 
about January 15, 1971 through January 
1972 as well as from May 1973 and 
thereafter, broker-dealer, under direc¬ 
tion of sole proprietor, willfu’ly violated 
provision of Securities Exchange Act of 
1934 by failing to properly maintain, 
keep current and preserve certain of 
records, including records reflecting all 
assets and liabilities, income and ox- 
penso and capital accounts, a securities 
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record, a firm leading account, ledgers 
reflecting securities failed to receive and 
failed to deliver, trial balances, and com¬ 
putations of aggregate indebtedness and 
net capital. Securities Exchange Act of 
1934. § 17(a), 15 U.S.C.A. § 78q(a). 

2. Securities Ri'Kiiiatliin C=177 

Evidence established that from 
about January IS, 1971 through January 

1972, as well as in May and August 

1973, broker-dealer, under direction of a 
sole proprietor, willfully violated provi¬ 
sion of Securities Exchange Act of 1934 
by effecting transactions in securities 
otherwise than on a nationul securities 
exchange when its aggregate indebted¬ 
ness to a;l other persons exceeded 2000 
per centum of its net capital und its net 
i.ijiitu! was less than $5,000 or $16,000 
as required. Securities Exchange Act 
.if 1934, 8 15(c)(3), 16 U.S.C.A. 8 
7rfo'c)(3). 

3. So iiritics Regulation C=°177 

Kvider.ce established that broker- 

• .Ur ur.'i its sole proprietor, while en- 
, - . .n acts, practices and course of 

:-;r.i."j> in violation of provision of Se¬ 
curities Exchange Act of 1934, had 
made use of mails and means and instru¬ 
ments of transportation and communica¬ 
tion in interstate commerce, and of 
means and instrumentalities of intcr- 
-r..to commerce, and effected the trams- 
n.5 ion otherwise than on a national secu¬ 
rities exchange. Securities Exchange 
Act of 1934, § 15(c)(3), 15 U.S.C.A. § 
7K.,fc>(3). 

t. Sivuniies Regulation 0=»171 

Urol.■..•r-deuler and its sole proprie- 
' r. v.i.icl. had violated provisions of So- 
•• Exchange Act of 1934 by failing 
• ;."| r'.y maintain, keep current and 

• i' certain of dealer’s books and 
•i by effecting transactions in sc- 

• • •> otk.rwise than on a national se- 

hangc when dealer’s nggre- 
• ! -i 'icdness to all other persons 
•"'! -• K»U rcr centum of its net cap- 
■■■'• its nut capital was less than 


$5,000 or $15,000 as required, would be 
permanently enjoined from further com¬ 
mitting such violations. Securities Ex¬ 
change Act of 1934, §§ 15(c)(3), 17(a), 
15 U.S.C.A. § 78o(c)(3), 78q(a). 

William D. Moran, New York City, 
for plaintiff; Jerome Mitchell Stivers, 
Mew York City, Thomas R. Bcirne, Os¬ 
sining, N. Y„ and William Nortman, 
New York City, of counsel. 

Samuel H. Sloan, pro sc. 

FINDINGS OF FACT AND CON¬ 
CLUSIONS OF LAW 

ROBERT J. WARD, District. Judge. 

On June 17, 1971, plaintiff Securities 
and Exchange Commission (“Commis¬ 
sion") filed a complaint against defend¬ 
ants^ Samuel H. Sloan (‘‘Sloan’’) and 
Samuel II. Sloan & Co. (“Sloan & Co.") 
seeking injunctive and other relief for 
alleged violations of Sections 15(b)(1), 
16(c)(3) and 17(a) of the Securities 
Exchange Act of 1934 ("Exchange 
Act"), 15 U.S.C. §§' 780(b)(1), 

78o(c)(3) and 78q(a), and Rules 17 C. 
F.R. 240.15bl-2, 15c3-l. 17a-S and 
17a-4 promulgated thereunder (“Bro¬ 
ker-Dealer Registration", "Net Capital" 
and "Bookkeeping Rules"). 

Thereafter, on June 24, 1971, this 
Court entered an order, on consent, 
which preliminarily enjoined defendants 
from further violations of the net capi¬ 
tal and bookkeeping requirements of the 
federal securities laws. 

The action was tried, non-jury, in De¬ 
cember 1973 and the Court now makes 
the following findings of fact and con¬ 
clusions of law; 1 

Findings of Fact 

1. The Commission is authorized to 
bring this action pursuant to Section 
21(e) of the Exchange Act, as amended, 
15 U.S.C. § 78u(e). 

2. Sloan & Co. is a sole proprietor¬ 
ship and had its office and place of busi- 
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M\ s at 120 Liberty Street, New York, 
New York. The office was closed on 
August It!, 107:1. Sloan & Co. has been 

iv. -Si»teivd with the Commission ah a 
broker-dealer pursuant to Section 15(b) 

the exchange Act, 15 U.S.C. 8 
7;!i-th), since May 10, 1070. Sloan is 
the sole proprietor and manager of 
Sloan & Co. 

I. Violations ofScction 17(a)of the 
i!.:c)itni<ir. Act, 15 U.S.C. § 78q(a), and 
R: lc I7a!t promulgated thereunder. 

During Janunry and February 
1071, Arthur Bruder (‘'Bruder"), an in- 

v. .Aigator on the staff of the Commis¬ 
sion, visited the office of Sloan & Co. 
for the purpose of determining whether 
the books and records of Sloan &. Co. 
were being maintained properly and on 
a current basis. 

1. During March, April, May, June 
and August 1971, Sheldon Kanoff 
("Kanoff’’), also an investigator on the 
staff of the Commission, visited the of¬ 
fice of Sloan & Co. for the same pur¬ 
pose. 

a. During May, June and August 
If7:1, George Appoldt ("Appoldt"), an¬ 
other investigator on the staff of the 
Commission, visited the office of Sloan 
(L Co. for a similar purpose. 

t>. On August 1C, 1973, Kanoff, ac¬ 
companied by Jerome Solvers (“Scl- 

!••>”), an attorney on the staff of the 
f' .nmmion, visited the office of Sloan 
ib Co. for the same purpose. 

7. As a result of his January 1971 
t nomination of Sloan &. Co.’s books and 
.- •cords, Bruder determined that as of 
.L.nuary 15, 1971, Sloan & Co. failed to 
maintain properly and keep current the 
following books and records: (a) Gener¬ 
al Ledger—not properly maintained in 
that capital and income and expense 
items were improperly recorded; (b) 
Trading Account—not maintained cur¬ 
rently; (c) Trial Balance—not pre¬ 
pared; (d) Account Record of bank bal- 
ur.ccR—not maintained; (e) Fail to Re¬ 
ceive Ledger; Fail to Deliver Ledger; 
Stock Record—not maintained currently. 


8. Sloan was informed by the Com¬ 
mission of Bruder’s determination and 
was asked to furnish a trial balance and 
supporting schedules. A trial balance 
was submitted on January 18, 1971. 
However, supporting schedules showing 
firm inventory and fails to deliver ,<n.l 
receive were not furnished anil Bruder 
was unable to mnke n capital computa¬ 
tion hi.„cd on the submission. 

9. On February 2. r >, 3971, Bruder ob¬ 
served that neither the stock record nor 
the customer ledger of Sloan it Co. was 
up to date, and, since capital way not 
properly recorded, that the goncral ledg¬ 
er was inaccurate. 

10. On March 19, 1971, Kar.off ob¬ 
served that the books and records o:* 
Sloan St Co. indicated a capital contribu¬ 
tion of $58,000 by Mr. Joseph Iny. In 
fact, Mr. Iny never contributed capital 
to Sloan & Co. but was, instead, a cus¬ 
tomer of the firm. In addition, al¬ 
though the books and records of the 
firm included shares of Kaiser Steel In¬ 
dustries in the firm trading account, 
these shares were at all times part of 
Mr. Iny’s customer account. 

11. On April 8, 1971, Kanoff ob¬ 
served that Sloan &. Co. did not have a 
complete set of books and records. All 
that he found were machine run debit 
and credit slips from which a capital 
contribution could not be prepared am! 
which did not provide the inform;.Lou 
which is to he included in books ar.d 
records required to be maintained under 
Rule 17a-3. 

12. On May 6, 1971, Kanoff request¬ 
ed but did not obtain the delivery tickets 
relating to sales and, on June 9, 1971, 
Kanoff requested but did not obtain a 
trial balance as of the end of May 1971. 

13. On August 12, 1971, Kanoff ob¬ 
served that the general ledger of Sloan 
& Co. was only posted through July 81, 
1971, in violution of Rule 17a-3. This 
was less than two months after Sloan & 
Co. and Sloan had consented to a prelim¬ 
inary injunction enjoining them from 
further violations of the rules. 
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\ 'in* . 

• i-th:* fi 'm’x trading in* 
t . , ,i i il to l lo< Coinmiwtion 

,,l Iiiiifi'iiI'nle, in that it 
, ; ft uriiit'H which had 

tl •. to the firm of J. S- 
/.i.. a..ti tin ivi'ore. were not in 
. lHJ , a iif Sloan to, 

v& Co. dill not prepare 
.v •■r.pitnl computations from Jan- 
71 through December 31, 1971, 

... •. 1 by Rule l7a-3. 

.'I...- 29 and SO, 1973, Appoldt 
, * '-tries on the books and 
sloar. St Co. indicating pay- 
. consulting fees but no entries 

• ',/ employees’ salaries. Attempts 
to wrify these entries were unsuccess- 

o." the other hand, Hafdis Simon- 
.tiiicd that she was employed by 
y : . Co. from September 1972 to 
• and that there was at least 

or employee, Johanna Baldursttir. 

•T Or. August 2. 1973, Appoldt ob- 
, that the firm’s books and records 
/ ... current as they were only post- 
,. ll.ru ;July 30, 1973. 

Tnc trial balance submitted by 
.; Co. as at August 2, 1973 fails to 
i; . 1 • • trades in Canadian Javelin, Ltd. 

•• jian Javelin”) stock. In addi- 
•. ; . trial balance fails to disclose 
.v -hares of Canadian Javelin were 
• rr. ..vJ by Sloan &. Co. and were, in 
... ... owed to other broker-dealers. 

.... On August 10, 1973. Appoldt vis¬ 
it,,! tloan S. Co. to inspect the firm’s 
c. ; ; computations. Sloan did not fur- 
•...-h them and informed him that he 
ttoaid bring them to the Commission’s 
,N\w York Regional Office later that 
u-v When Sloan failed to appear at the 
i’:Vr.rr..?sior. , s office, Kanoff and Solvers 
to Sloun & Co.’s offices and asked 
.'. .... for the firm’s capital computa- 
■ or.s. Sloan was unuble to produce the 
i\.ir.. ted capital computations. 

if. At no time since August 16, 1973 
h.,.« .;!oan made his books and records 

? Yi •• luljUHltsI net U current imautii. 

, luiltihli«'N, lcHM tlnludiuiM to nllow for 
t l'lurtuaiioUK for awcurttta* lioltl. When 
i*..i. tif'ur* in lean thuu lew dollar*, * deficit 


availaMf for hiHpuction l»y Coiomis- 
nion staff, although numerous efforts 
were made by the Commission to ar¬ 
range sueh an inspeetion. 

II. Viulatiovx of Section I6(cj(:t) «/ 
the Rxchunije Act, l. r i VS.C. § 7Hc(c)(tt) 
arul Rule- J5c.1-i promulnateil thereun¬ 
der. 

21. On January 25. 1971, Bruder pre¬ 
pared from the books and records of 
Sloan St Co. a trial balance as of Janu¬ 
ary 18. 1971. Based upon this trial bal¬ 
ance and other information obtained 
from the books and records of Sloun & 

Co. and using the pink sheets and public 
journals for pricing purposes, Bruder 
determined that Sloan & Co. had an ad¬ 
justed net capital deficiency of $28,016 
as of January 18,1971.* 

22. Thereafter, Bruder prepared 
from the books and records of Sloan & 
Co. a trial balance aa of January 29, 
1971. Based upon this trial balance and 
other information obtained from the 
books and records of Sloan & Co. and 
using the pink sheets and public jour¬ 
nals for pricing purposes, Bruder deter¬ 
mined that Sloan St Co. had an adjusted 
net capital deficiency of $11,912 as of 
January 29, 1971. 

23. On March 18, 1971. Kanoff pre¬ 
pared from the books and records of 
Sloan St Co. a trial balance as of Febru¬ 
ary 26, 1971. In determining the net 
capital of Sloan St Co., Kanoff treated 
$58,000 owed to Mr. Joseph Iny r.s a lia¬ 
bility instead of a capital item. Using 
the pink sheets for pricing purposes. 
Kanoff determined that Sloan & Co. had 
a net capital deficiency of $15,961 as of 
February 26, 197!. 

24. Sloan St Co. submitted to the 
Commission a balance sheet and support¬ 
ing documents as of June 30, 1971. 
Sloan St Co.’s own computations pre¬ 
pared by its accountant, Robert W. Tay¬ 
lor St Co., reflected a net capital deficit 

iyhuUh. Tho total dolioicn.-y in tUto ilullcit. 

pliM tho miuircd minimum capital, nt that 

linio $3,000 nud lator $15,000. 
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aou federal supplement 


• >1 $19.2:'I. Based mi I ho submit! vd doc¬ 
uments, Kanoti determined that Sloan & 
Co. hail a not capital deficiency of 
$2 i. 222 as of June 30, 1971. 


2.‘. Sloan & Co. submitted to the 
Commission trial balances and support¬ 
ing . chcdulos as of July 31, August 31, 
. 1 • ‘•-’ber 30, October 8, November 30, 
a;: ! iJccombor 31, 197.1 and January 31, 


197' . 


I sing the pink sheets for pricing 


-c :6, Kano if determined that Sloan 
>i. Cc. had net capital deficiencies as fol¬ 
lows : 


July 21, 1971 

$70,364. 

Au,;;:st 31, 1971 

$16,588. 

September 30. 1971 

824,529. 

October 8. 1971 

$ 8,346. 

November 30, 1971 

$ 9,810. 

December 31, 1971 

$13,480. 

January 31. 1972 

$ 718. 


Subsequent to his determination 
Oi i. t capital deficiencies as of July 31, 
Aug ...t hi. September 30, October 8, No- 
ve.-u! 30, and December 31, 1971, Kan- 
c. r f ni;t with the accountant for Sloan & 
Co. -..d cased upon additional informa¬ 
tion furnished at that time, Kanoff ad¬ 
justed the net capital deficiencies to re- 
f.e:: capital deposits by Sloan & Co. 
v '-iich had previously been treated as lia¬ 
bilities. After including these addition¬ 
al funds as capital, Sloan & Co. still had 
net capita) deficiencies as follows: 


July 31, 1971 170,064. 

August 31, 1971 $16, 7 89. 

September SO, 1971 $10,729, 

October 8, 1971 $ 7,645. 

November 30, 1971 $ 4,010. 

December 31, 1971 $ 4,557. 


27. During the period from January 
1971 through January 31. 1972, Sloan & 
Co. continued to effect transactions in 
securities in interstate commerce and 
otherwise than on a national securities 
exchange as demonstrated by the follow¬ 
ing: 

• a) In January 1971, Brudcr over¬ 
heard telephone conversations wherein 
Sloan gave or received quotations on 


prices of stock, and, in addition, found 
changes In the firm's inventory; 

(b) On March 19, 1971, Kanofi over- 
hoard Sloan giving quotations on prices 
of stock, and, in addition, observed con¬ 
firmations lying about the office, securi¬ 
ties being delivered by runners and en¬ 
tries in the firm’s checkbooks; 

(c) On April 8, 1971, Kanoff over¬ 
heard telephone conversations wherein 
Sloan gave or received quotations on se¬ 
curities, and, iri addition, observed run¬ 
ners entering andVjcaving the office and 
observed confirmations and securities on 
the premises; 

(d) On May 6, 1971, Kanoff over¬ 
heard tclophonc conversations concern¬ 
ing securities and observed the presence 
of runners and securities in the office; 

(e) On August 10, 1971, Kanoff ol>- 
served confirmations wiih current dates 
about the office and securities in view; 

(f) On August 12. 1971, Kanoff over¬ 
heard telephone conversations concern¬ 
ing securities, and observed recent con¬ 
firmations of trades and the preparation 
of tickets for the firm's record keeping 
service; 

(g) A comparison of the trial bal¬ 
ances for July 1971 and August 1971 in¬ 
dicates that Sloan & Co. was receiving 
and delivering securities, and paying 
checks; 

(h) A comparison of the trading ac¬ 
count for the months ending July 31, 
1971, August 31, 1971 and September 
30, 1971 indicates that Sloan & Co. en¬ 
tered into at least seven transactions, 
which represented new business; 

(i) during th? month of Auguat 1971, 
Sloan Si Co. transferred to the broker¬ 
age firm of J. S. Love <!ic Co. a number 
of securities, including securities result¬ 
ing from the transaction of new busi¬ 
ness, which, ns noted above, were repre¬ 
sented according to the firm trading in¬ 
ventory submitted to the Commission, as 
being in the possession of Sloan £, Co.; 

(j) In December 1971, Sloan Si Co. 
applied to the National Quotation Bu¬ 
reau for listing in the pink sheets; 
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v \) Ii, January 1972, Slam & Co. list- 
( . t i a.;<oii quotations for a mim- 

i ■ •: mcivitic* with the National Quo- 
U! ;. M Hmvim, ami in the pink shcctB. 
•; v On May 29 and 1973, Appoint 
• ■ • .ird liv.tn the books and records of 
' 'n i Co. a trial balance as of May 
iIJiiaod upon thin trial balance 
...; ,■ !■>••»• information obtained from the 
;ut.I r. cords of Sloan &. Co. and 
the pink .ilnvts and public jour- 
...!- for pricing purposes. Appoldt deter* 
i:>i that Sloani & Co. had a net capital 
f .>n. y of $1,233 as of May 2d, 1973. 
2.i. On August (>, 1973, Sloan & Co. 

• ;i u.itted to the Commission a trial bal- 

. containing only a schedule of posi-. 

• s as of August 2, 1973. This sched- 
..rr.itted £.11 trades in Canadian Javcl- 

upon this trial balance, Ap- 
; i •; determined that Sloan & Co. had a 
• capital deficiency of $20,046 as of 
A . .st 2, 1973. 

: i. The parties have stipulated for 

• h • purposes of this luwsuit, that as a 
r.-fult of trading in Canadian Javelin, 
d. fondants sustained a loss of $40,000. 
T!. , :\ Sloan 1 Co. had a net capital defi* 

in excess of $20,046 as of August 
2. 11*73. 

;M. During the months of May 1973 
.... August 1973, Sloan & Co. continued 
to effect transactions in securities in in- 
1 ,-r rate commerce and otherwise than on 
.. .tional securities exchange as demon- 
-: ..•••;! by the following: 

. An examination of the firm's 
r.v.d hal.mccs, as well as the fact that in 
1973, Appcldt overheard telephone 
ci.r.'.ersationa concerning securities and 
ii r\ed confirmations lying about the 
fir. As office; 

. In August 1973, Kanoff observed 
i ifirmations and order tickets, some of 
-. . h bore current dates, and securities 
!■ ,• about the firm’s office, as well as 

■ ..* vies in the firm’s checkbooks. 

Ci.ncl unions of Law 
This Court has jurisdiction under 
Aon 27 of the Exehango Act, IS U.S. 

7*. m. 


[1] 2. From on or about January 
15, 1971 through January 31, 1972, ar 
well ns from May 1973 to date, Sloan &. 
Co., under the direction of Sloan wilfully 
violated Section 17(a) of the Kxchr.ugi 
Act. 16 U.S.C. § 7S<|(w>. and Union 17a 
3 and 17a-4 promulgated thereunder, in 
that Sloan & Co. failed lo properly, 
maintain, keep current ami preserve eer 
tain of its books and records, incliulii.r,: 
Ledgers or other records reflectin'? :• l! 
assets and liabilities, income and cr 
penso and capital accounts. A seeurilie. 
record or ledger; A firm trading ac¬ 
count; Ledgers (or other records) re¬ 
flecting securities failed to receive ana 
failed to deliver; Trial balances (or oil ¬ 
er records of all ledger accounts''; ami 
Computations of aggregate indebted, ers 
and net capital. 

[2] 3. From on or about January 
18, 1971 through January 31, 1972 ».i 
well as May and August 1973, Sloan &. 
Co., under the direction of Sloan wilfully 
violated Section 15(c)(3) of the Ex¬ 
change Act, 15 U.S.C. § 78o(c)(3), and 
Rule 15c3-l promulgated thereunder, in 
that Sloan A Co. effected transactions n 
securities (other than exempted securi¬ 
ties or commercial paper, bankers' ac¬ 
ceptances or commercial bills) otherwi e 
than on n national securities bxehangi 
while and at a time when its aggregate 
indebtedness to all other persons exceed¬ 
ed 2,000 per centum of its net capital 
and, in addition, its net capital was less 
than $5,000 or $15,000 as required. 

[3] 4. While engaged in the above 
described acts, practices and course of 
business, defendants, directly and indi¬ 
rectly, made use of the mails and means 
and instruments of transportation and 
communication in interstate commerce, 
and of the means and instrumentalities 
of interstate commerce, and effected the 
transactions otherwise than on a nation¬ 
al securities exchange. 

[ 4 ] 5. The issuance of a permanent 
injunction is necessary to protect the 
public against the continuation or repe¬ 
tition of the above described violations 
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and. unless permanently enjoined, there 
is a likelihood that the defendants will 
continue to engage in violations of the 
Exchange Act and the Rules promulgat¬ 
ed thereunder. 

Settle judgment on notice. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE 

COMMISSION 

-against- 

Plaintiff, 

SAMUEL H. SLOAN & CO. 
SAMUEL H. SLOAN 


• 

Defendants. 


71 Civil 2695 (RJW) 


NOTICE OF SETTLEMENT 


SIRS: 

• i • 

PLEASE TAKE NOTICE that a Judgment of Permanent Injunction 
against defendants Samuel H. Sloan & Co. and Samuel H. Sloan of 
which the within is a true copy will be presented for settlement 
and signature to the Honorable Robert J. Ward* Judge of the United 
States District Court for the Southern District of New York, on 
Friday, , January 16, 1974 at 10:00 a.m. at the Office of the 
Clerk of the Court, Room 601, United States Court House, Foley 


Square, New York, New York 10007. 


Dated: New York, New York 
January 9, 1974 


To: 

Samuel H. Sloan 
120 Liberty Street 
New York, New York 



Attorney for Plaintiff 
SECURITIES AND EXCHANGE COMMISSION 
New Yotk Regional Office 
26 Federal Plaza 
New York, New York 10007 
Telephone No.: (212) 264-1636 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE COMMISSION 

Plaintiff, 


-against- 

SAMUEL H. SLOAN & CO. 
SAMUEL H. SLOAN 


Defendants. 


J S f c\ > 

/. X x > i ft vt 
D 4*4 * i 


7I Civil 2695 (RJW) 


JUDGMENT OF PERMANENT 
INJUNCTION _ 

luCc 1-n.M,i 

■ffa »■ ' 97 ^* 


A Complaint in this action having been filed on June 17, 1971, 
and this action having come on before the Court, the Honorable 
Robert J. Ward, District Judge, presiding and an evidentiary hear¬ 
ing having been held r.nd the Court's Findings of Fact and Conclusions 
of Law, pursuant to Rule 52 of the Rules of Civil Procedure for the 
United States District Courts, having been filed on January 7, 1974, 
it is hereby 

ORDERED, ADJUDGED AND DECREED that defendants Samuel H. Sloan 
& Co. and Samuel H. Sloan, their officers, nominees, agents, ser¬ 
vants, employees, attorneys and those persons in active concert 
or participation with them and each of them, be and they hereby 
are permanently enjoined from: 

(1) Directly or indirectly making use of the mails or means 
or instrumentalities of interstate commerce to effect 
any transactions in or to induce or to attempt to Induce 
the purchase of securities while registered with the 
Commission as a broker-dealer in securities: 
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(a) while and at a time when the aggregate indebtedness 
of defendant Sloan &■ Co., or any other registered 
broker-dealer of which defendant Sloan becomes a 
principal or controlling person, to all other persons 
exceeds two thousand (2,000) per centum of its net 
capital as required by Section 15(c)(3) of the 
Securities Exchange Act of 1934, 15 U.S.C. 78o(c)(3) 
and Rule 17 C.i'.R. 240.15c3-l thereunder; 

(b) while and at a time when the adjusted net capital 
of defendant Sloan & Co. or any broker-dealer regi¬ 
stered with the Commission of which Sloan becomes 

a principal or controlling person is less th 3 n a 
minimum a: required under the Net Capital Rule of 
the Securities Exchange Act of 1934; and 

(c) while and at a time when defendant Sloan & Co.'s 
books and recoads or those of any broker-dealer 
registered with the Commission of which Sloan be¬ 
comes a principal or a controlling person are not 
made, kept and maintained pursuant to Section 17(a) 
of the Securities Exchange Act of 1934, 15 U.S.C. 

78q(a) and Rules 17 C.F.R. 240.17a-3 and 17a-4 
thereunder. 

IT IS FURTHER ORDERED that this Court shall retain jurisdiction 
over this matter for all purposes. 

Dated: New York, New York 
January /y , 1974 

ft-Cf r) -ft* 

se-owwaso: 


A 



Util TED STATES' 1 ''DISTRICT JUDGE 
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V 


STATE OK NEW YORK ) 

: SS. 

COUNTY OK RICHMOND ) 


ROBERT BAII.KY, being duly •worn, deposes and says, llul deponent in nol ■ 
party to Hie action, in over 18 yean of agn and reaid 9 a at 380 Ridiniood Avenue, 
Staten Inland, N. Y. 10302. That on the ^ day of ,/> , 197.1deponent 

Nerved the within 7 Upon ^ ^ 


•ttonryefs) for 


in this action, at 


y° / 




/'o co ~? 




the addreM(es) designated by uki attomey(a) for that purpose by depoailing 3 true 
copies of same enclosed in a postpaid properly ad d ressed wrapper, in an official 
depository under the exclusive care and custody of thn United States post office 
department within the State of New York. 




Qualified iu Richmond County 
C<minitNMon Expires March 30, 1970 

















